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Abstract

This paper presents the point of view and

interest of Brazilian lawyers on the non proliferation

problem.

It focuses the present scenario and future

perspectives of the nuclear energy.

It is suggested a Protocol for the Prohibition

of the use of nuclear weapons in war, to which all

countries would adhere. It is the main finding of the

paper.

Resume

Ce travail present 1'opinion des juristes

bresiliens sur la question de non proliferation des

armenients nucleaires.

II traite du scenario actuel et les perspecti-

ves futures en ce qui concerce a 1'utilisation de

l'energie nucleaire.

On propose un Protocole sur la prohibition de

1'utilisation des armements nucleaires dans la guerre.

A ce Protocole devrai adherir touts les Etats. C'est

1'idee principale du rapport.
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There present days are fully of incertainties ,

particularly in two points in which the nuclear energy

is presented: the proliferation of nuclear weapons and

the shortage of energy resources to meet the universal

needs.

The views expressed in this paper are the authors's

and do not necessarily represent those of the

Brazilian Government.

This paper is dedicated to the memory of

Professor Carlos Alberto Dunshee de Abranches,

recently died.



The thesis of non proliferation of nuclear

weapons, has been built in the beginning of the deve-

lopment of nuclear technology. But only after the

Hiroshima and Nagasaki events this proposal has been

announced to the World,sponsored by the United States

of America, United Kingdom and Canada.

The non proliferation thesis should be

analysed in view of the present scenario and future

perspectives of the nuclear energy.

It seems very important a retrospect on some

significant facts occurred in the nuclear activities

which are concerned to the non proliferation.

Firstly,the occidental proposal to the nuclear

disarmament took place at the same time of the first

Soviet nuclear bomb. The American proposal for cessa-

tion of nuclear explosions for military purposes came

up just after the detonation of the first Hydrogen

Bom. The occidental proposal for the partial disar-

mament was followed by the British Hydrogen Bomb. The

Treaty of Moscow on the prohibition of experiences

with nuclear weapons in the atmosphere, cosmic space

and the treaty of denuclearization of the seas were

signed just after the termination by the United States

and Soviet Union of the tests of nuclear devices in the

atmosphere. The proposal for denuclearization of Latin



America has been built up as a consequence of the Porcos

Hay crises and the notice of the existence of the

nuclear warheads in Cuba,

The approval of the Non Proliferation Treaty,

happened one year after the detonation of the first

Chinese nuclear bomb. The proposal of Canada and the

United States to strengthen the international controls

came up after the Indian atomic bomb. The London

Guidelines for the Nuclear Commerce came up at the time

of Cooperation Agreements between Federal Republic of

Germany and Brazil, and France and Pakistan, respecti-

vely. The Non Proliferation Act of the United States

of America in coinciding with the nuclear development

in countries non signataries of the NPT. The universa-

lization of American Non Proliferation principles has

been suggested to the International Nuclear Fuel Cycle

Hvnluation exercise.

This series of events shoivs the historical

development of the nuclear proliferation and the insti-

tutional framework which has been built up to prevent

the proliferation of nuclear weapons.

The basic concern on the proliferation of

nuclear weapons should be treated within a mayor

scenario of the disarmament and it is not in the

context of the Non Proliferation Treaty which is a



discriminatory, unbalanced and unequitable act. This

nothing justified because it permits to Nuclear Weapons

States the continuation of nuclear armament race.

In reality the disarmament will be really

pursued only at the moment when States , including

Nuclear Weapons States, consider it is a determinant

concern to their own security.

Measures for prohibition and control which

have been taken up to now are not any encumbrance to

the increase to the military capacity on nuclear devices

of Nuclear Weapons States, which have not done more than

add up more devices with ever increasing technological

sophistication.

Conclusions of the last meeting for Revision

of the NPT, held in June 1980, do not inform us any

positive reference from Nuclear Weapons States to pursue

the article VI of the Treaty which is concerned to the

cessation of the nuclear armament race and disarmament.

On the other hand the international credibi-

lity of the Treaty is in fact a mere distrust. Policies

of nations or groups of nations to strengthen measures

of control by the International Atomic Emergy Agency

went beyond the words of the NPT.



Moreover, recent public and even veiled

events that involved both Non Proliferation and

Tlatelolco Treaties are enough proofs of the frailty

of the intended purpose which could only be effective if

there were no doubts, divergences or armed conflicts.

Actually, the concern with non proliferation

has disturbed the development of nuclear energy in its

legitimate application which is the civilian uses mainly

as an energy source.

The first idea about the need to separate the

civilian from military uses emerged with the Baruch

Plan, and increased with the creation of the Interna-

tional Atomic Energy Agency and can also be traced in

London Group Guidelines.

However, this association still occurs and

will continue, until only one use is allowed or made

possible, as technology following the path of the

peaceful uses of nuclear energy.

This will be solely achieved with the disar-

mament. This action must originate from decisions and,

therefore, by the sovereign decision of nations of do

not produce or make any use of nuclear weapons.



II - DISARMAMENT AND PROSCRIPTION OF NUCLEAR WEAPONS

The principle that says that peace is always

armed has guided the policies of states through the

History. Disarmament has been a purpose to seek, but

never one to attain.

The technological advance largely emerged

from the war and the sophistication of vjeapons brought

another meaning to the fight. From wars of conquest

they became a potential risk or a menace of wide and

indiscriminate extermination. Chemical, biological

and nuclear aTms determined this change.

For biological and chemical arms the States

have signed, at Geneva, on 17 June, 1925,the Protocol

for the Prohibition of the Use in War of Asphyxiant,

Poisonous or Other Cases, and Bacteriological Methods

of Warfare, and on 10 .April, 1972,the Convention on the

Prohibition of Development, Production and Stockpilling

of Bactereological Weapons. This way is the worth to

be followed on the nuclear weapons matter.

In the resemblance of the 1925,Geneva Pro-

tocol, we should adopt a Protocol for the Prohibition

of the Use of Nuclear Weapons in war, to which all

acquiescing countries would adhere.



This Protocol should appear in the midst of

the United Nations, by the adoption of a Resolution,

which would consider the use of nuclear weapons as

crime against Humanity. It would be a preparation Act

to a Convention on the prohibition of development,

production and stockpiling of Nuclear Weapons. All

members of the UN would adhere to there two instru-

ments, and even non-member countries would also be

invited to accede, to bring an universal consonance to

the neasure.

These two acts in no moment would unequally

treat its parties as it occurs on the Non Proliferation

Treaty, which is being used to create obstacles in the

path to developing nations searching for self-reliance

in nuclear technology, but provide to all sovereign

right duty to renounce the possession of nuclear

weapons and to ban it from their arsenals.

This proposal is in accordance with the

principles exposed on Treaties to ban nuclear weapons

tests, of.utilizizatlon of air-space and sea botton,

and Tlatelolco treaty.

The Association could provide a contribution in

preparing a Draft Protocol on the Prohibition of use

in war of nuclear weapons, which would not consist in

no case of international control but a declaration of a



sovereign will of the nations of do not use nuclear

weapons , in war.

This Draft proposal would meet the purposes

and principles of the United Nations Charter, signed

on 24 October, 1945, in this City. The proposal pre-

sented at this place has, therefore, a unique meaning.

It is our duty,lawyers and jurists, to coope-

rate with our Governments to work on this project which

will be the first step toward universal agreement on

this difficult and critical matter.

IT1 - Till! NUCLEAR DEVELOPMENT

Following this path, only the peaceful use

should direct the nuclear development.

The leadership of nations in the nuclear field

would be solely based upon their economic, scientific

and technological advancement, without any relation to

their extent connection with nuclear weapons. Other

military uses could clearly be accepted and allowed.

Without this connection, nuclear energy will

show a new outlook as a feasible technology for the

generation of eletric energy.



These applications would only be universally

allowed, legitimate and lawful.

Bhaba, the Indian savant, on the occasion of

the 1955 Geneva Conference on the peaceful applications

of nuclear energy, stated that no energy was more costly

than the lack of it.

In a World where viable energy resources are

finite, it is our task to work up ideas for their

better profit.


