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I. Introduction
The

storage, treatment, transportation, and disposal of

hazardous waste is the most controversial land use and environmental issue of the 1980's in the United States.

The American

waste disposal crisis recently came to international attention
when the barge Mobro 4,000 traveled more than 6,000 miles in
search of a place to dump garbage from Islip, New York.
The

odyssey

of

the

3,168

tons

of

garbage

began

when

officials closed the Islip municipal landfill for fear it would
•a

contaminate the local water supply.

The garbage was sent to

North Carolina, but the North Carolina environmental authorities
refused to accept it because New York officials could not certify
that it was free of hazardous wastes.4 Three other statesAlabama, Florida, and Louisiana—refused

to accept the cargo.

Three foreign nations also refused it—the Bahamas, Mexico, and
Belize.5 Ultimately, the barge returned to New York, where the
garbage was incinerated and the residue used as landfill.

The fate of the Long Island garbage barge illustrates the
nature of the hazardous waste problem in the United States. Many
state and local governments have enacted legislation prohibiting
or restricting importation of hazardous waste into their jurisdiction.

Some of these governments also attempt to export their

own hazardous waste.

The result is intergovernmental conflict

over the location of disposal sites and the standards that should
govern them.
Health and environmental concerns have led to increasing
limitations on wastes that may be disposed of in landfills.7
Since 1980 many existing sites have closed and no new ones have
opened up.

At the same time, the annual production of hazardous

wastes in the United States is increasing at an unprecedented
rate.

Estimates" in 1984 showed more than 150 million tons of

municipal solid wastes from residential, commercial, and institutional sources going annually to land disposal sites.

Of this

amount, an estimated ten to fifteen percent is hazardous to human
health or the environment. °
mental

Protection

Agency

In fact, the United States Environ[EPA]

calculates

that

the

nation

generates fifty-seven million metric tons of hazardous waste is
generated each year.
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Advances in industrial technology further complicate the
problem.

New chemical wastes are being created faster than

existing regulation can identify and regulate them. For example,
more than 50,000 new chemical substances have been created since
World War II, and more than 1,000 are currently produced each
year. EPA considers that 70 percent of these new substances are
2

potentially harmful to human health.

í

Disposing of these ever-increasing wastes is a national
problem.

The United States Congress and most state legislatures

have responded by enacting waste management legislation. In addition, the United States Congress has entered into international
agreements regarding international exportation and importation of
hazardous wastes. The remainder of this paper treats three areas
of hazardous waste control. First, it examines United States law
regulating the interstate transportation and disposal of hazardous waste.

Second, it discusses principles advanced by United

States courts for resolving controversies both among states and
between the states and the federal government.

Third, it looks

at United States law and international agreements controlling the
international import and export of hazardous waste.
II.

DEFINITION; What Is "Hazardous Waste"
There is no single national definition in the United States

for hazardous waste.

A multitude of federal, state, and local

laws regulate materials commonly thought of as "hazardous. " ^
However, significant and widely-used definitions occur in the key
federal
Recovery

statute
Act

in

the area—The

("RCRA")14--and

Resource

Conservation and

in the Environmental

Protection

Agency [EPA] regulations implementing that Act.
RCRA establishes a regulatory program to manage hazardous
waste f u m generation to final disposal. The Act consists of
three major elements:

1) federal criteria for identifying and
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listing hazardous waste; 2) minimum federal standards for hazardous waste storage, treatment, and disposal; and 3) a "manifest"
system for tracking hazardous waste from generation to disposal.
The RCRA definition of hazardous waste provides uniformity
to hazardous waste management both because RCRA regulations are
comprehensive in scope and because most states have adopted and
incorporated the RCRA definition into their own legislation.1^
RCRA defines "hazardous waste" as
a solid waste, or combination of solid wastes, which
because of its quantity, concentration, or physical,
chemical, or infectious characteristics may (A) cause, or significantly"contribute to
an increase in mortality or an increase in
serious

irreversible,

or

incapacitating

reversible, illness; or
(B)

pose

a

substantial

present

or

potential hazard to human health or the
environment

when

improperly

treated,

stored, transported, or disposed of, or
otherwise managed. °
Note that RCRA does not identify specific substances as
hazardous waste. Instead, RCRA requires the Environmental Protection Agency to establish criteria for identifying substances as
hazardous waste.

These criteria should take account of the

substance's toxicity, persistence, degradability, flammability,
and potential to accumulate in tissue. ' EPA must apply these

4

criteria and "promulgate regulations identifying the characteristics of hazardous waste and listing particular hazardous wastes"
which are then subject to RCRA.18 In cooperation with the Agency
for Toxic Substances and Disease Control and the National Toxicology Program, EPA must also identify or list wastes which
contain levels of carcinogens, mutagens, or tertogens that are
dangerous to human health. RCRA specifically requires EPA to
review

wastes

containing

dibenzofurans,

halogenated

chlorinated

aliphatics,

chlorinated
dioxins,
dioxin,

dioxis,

chlorinated-

halogenateddibenzofurans,

dimethyl

hydrazine,

TDI,

carbaics, bromacil, lunuron, organo-bromines, solvents, refining
wastes, chlorinated aromatics, dyes, pigments, inorganic chemical
wastes, lithium batteries, coke by-products, paint production
wastes, and coal-slurry pipeline effluent.
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Both RCRA and EPA regulations2" define hazardous waste as a
subset of solid waste. Under RCRA "solid waste" includes
any garbage, refuse, sludge from a waste treatment
plant, water supply treatment plant, or air pollution
control facility and other discarded material, including solid,

liquid, semisolid, or

contained gaseous

material resulting from industrial, commercial, mining,
and

agricultural

operations,

and

from

community

activities, but does not include solid or dissolved
material
materials

in domestic sewage, or solid or dissolved
in

irrigation

return

flows

or industrial

discharges which are point sources subject to permits
under

section

402
5

of

the

Federal

Water

Pollution

Control Act . . .

or source, special nuclear, or by-

product

material

as

rtC w

• •

•

•

defined

by

the

Atomic

Energy

A solid waste is hazardous waste under EPA definitions if it
is specifically listed in the regulations21 or if it exhibits
certain characteristics identified in the regulations.22 There
are three categories of hazardous waste listed in the regulations:

(a)

generics, (b) wastes from listed sources, and

discarded commercial chemical products.

(c)

The first category, "ge-

nerics," includes common solvents, wastewater treatment sludges,
and other metal treatment wastes.23

These wastes are considered

hazardous regardless of their source. Wastes in the second category are hazardous only when they are generated by certain listed
industries such as the wood preservation industry.2^ However,
there is little practical effect to this limitation, because with
few

exceptions

wastes.

iJt

The

only
third

the

listed

category

industries

includes

generate

many

commonly

these
used

materials, such as methanol and hexachlorophene, which are deemed
hazardous waste only after their disposal.2^
These lists are not static.

EPA must review them and make

changes as required to conform to EPA criteria for identifying
hazardous wastes.

There is also a procedure for delisting a

material (removing it from one of the three lists) upon petition
to the EPA. 28

Also upon petition, the EPA may exclude a material

from the "solid waste" definition. In this way it is necessarily
TO

excluded from c l a s s i f i c a t i o n as hazardous waste. *
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A material not included in one of the three lists may still
be regarded as a hazardous waste if it exhibits certain characteristics.

EPA evaluates four characteristics:

corrosivity, reactivity, and toxicity.

ignitability,

If the material exhibits

any of these characteristics, beyond EPA tolerance levels, it is
hazardous waste for the purposes of RCRA.

On the other hand,

materials excluded from the EPA definition of solid waste cannot,
by definition, be hazardous wastes.30
In addition to establishing the EPA procedure for identifying hazardous wastes, RCRA also empowers states to develop and
administer hazardous waste programs upon EPA approval. 1 EPA
approval

standards

do

not

restrict

definition of hazardous waste.32

the

states" to

the EPA

However, state plans must, at a

minimum, control- all the hazardous wastes identified by the
EPA.33

The state plan must also adopt a list of hazardous wastes

and characteristics for identifying hazardous wastes equivalent
to that in RCRA and the EPA regulations.3^
some states have developed

plans which

In practice, while
establish

their own

definition of hazardous waste, most states have merely adopted
the RCRA definition.

Thus, despite the potential for nonuni-

formity, RCRA and the EPA regulations still provide a comprehensive national standard for identifying hazardous wastes.
In summary, there are several steps to determine whether a
material is "hazardous waste" under RCRA. The material must first
fall within the definition of solid waste. That is, the material
must not have been excluded from the definition of solid waste,
and it must not have been granted a variance from classification
7

as a solid waste. The material must be on one of the three EPA
lists, and

if in the second category

(wastes generated from

specific sources) one of the listed sources must have generated
the waste. In the alternative, the material must display ignitability, corrosivity, reactivity, or toxicity beyond EPA tolerance
levels. Finally it is important to note that the EPA may always
amend the standards for identifying materials by characteristics
and the lists themselves.35
III.

U.S. Law Regulating the Transportation and Disposal of

Hazardous Waste

A. Federal Regulation
EPA regulates hazardous waste "from cradle to grave" by
means of a mandatory "manifest" system.
that hazardous waste designated

The manifest ensures

for delivery to an off-site

treatment, storage, or disposal facility actually reaches the
destination. "
Although EPA is the lead agency for regulations concerning
hazardous wastes, the safety aspects of transportation and handling are primarily the responsibility of the Department of Transportation ("DOT").37

Where it will avoid duplication, the ERA is

required to delegate inspection and enforcement functions relating to the transportation of hazardous waste to the DOT. 38 These
two agencies coordinate their regulation of hazardous wastes
through the use of a jointly adopted uniform manifest system.

8
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DOT regulations apply not only to RCRA hazardous wastes, but
also to hazardous materials not covered by RCRA. ° Where the DOT
determines that the transportation of any material in commerce
poses an unreasonable threat to health or property, the material
is subject to special DOT regulations regarding handling and
shipment.41 EPA adopted these DOT regulations by reference, to
ensure consistent regulation.42
The responsibility for compliance begins with the generator
of the hazardous waste.

The generator must prepare the Uniform

Hazardous Waste Manifest,43 which remains with the waste until
its final treatment or disposal. The manifest must designate an
approved receiving facility; must be signed by eve"ry handler of
the shipment, as well as by the designated facility; and must be
returned to the -generator within 35 days of the start of the
shipment.

4

If the generator does not receive the completed mani-

fest within 35 days, it must notify the EPA. This notice must
include a copy of the manifest and a description of efforts to
locate the waste.45

This process is designed to ensure that the

shipment reaches the designated facility.
To ensure the integrity of the manifest system, the transporter too must comply with manifest instructions and retain a
copy of the manifest for three years.4
deliver

the

shipment

of

hazardous

designated on the manifest.

waste

The transporter may
only

to

the

site

That site must have a valid permit.

The regulations also detail the action to be taken in the event
of a leak during transit.
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EPA regulations require a prospective transporter (whether
interstate or intrastate) to notify EPA, or state authorities
administering an authorized RCRA hazardous waste management program, of its intent to transport hazardous wastes.
proves, it will assign an identification number.
transporter

can

begin

operations

only

after

if EPA ap-

The prospective
receiving

its

number.48 Transporters must comply with EPA regulations that
establish standards necessary to protect human health and the
environment.

These regulations include record-keeping and labelm g requirements.49
*'
at. Federal vs. State Regulation c A

t ú^ic
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Hazardous waste disposal facilities are the least desirable
of all possible land uses. ^

There is usually a strong public

reaction against the presence of hazardous waste within a community, even when the waste will ultimately be disposed of outside
of the community. State and local governments have responded to
the public's concerns by legislating restrictions on the storage,
disposal, .and transportation of hazardous wastes. These restricot ' ">(? 'Õ<?CK \

c\

tions on tftso^jSSftgfae&te- •&& waste A both hazardous and non-hazardous,
must be examined in light of two key provisions of the Constitution of the United States -- (a) the Commerce Clause and (b) the
Supremacy Clause.
The Commerce Clause, in Art.

I, Sec.

8, of the United

States Constitution, grants Congress the power to regulate commerce among the states, i.e., interstate commerce.
state

or

local

law, including
10

laws

regulating

Thus, any

waste, which

directly burdens interstate commerce is unconstitutional.
The Supremacy clause, in Article 6, CI 12, of tht> Constitution

makes

federal

law enacted

superior to state law.

pursuant

to the constitution

This supremacy provision gives rise to

the "preemption doctrine," whereby Congress may assert the power
to legislate exclusively on matters within its jurisdiction.
These two doctrines have forced American courts not only (1)
to review the impact of state and local regulation
management on interstate commerce, but also
whether Federal legislation

of waste

(2) to determine

(such as RCRA) has pre-empted the

field of hazardous waste management.

If Congress has pre-empted

the field, states and their local governments may not legislate

in the area, even if their regulations do not directly burden
fl
^ ».vv (._
'•U
'••.'V";-'interstate commerce. MiV.."TIA
• .•'-• . '•'"•••*• '-V^»'* . .^\i'*
... .
. , „.
- '(
c
lv,> ov< - v . ^ > V a V - T •'.-.,.;•-•;-- L-- f w ~ •-'•• '
j J • • (' ?.
The leading case discussing these two issues in the waste -r—
management context is City of Philadelphia v New Jersey. 51 This r^-"..-JI
Ti, i_ I '
1978 United States Supreme Court decision concerns legislation f t\..^
passed by the State of New Jersey-5^ which prohibited the importa- ^, ..'t
tion of most solid waste into the state. Before the enactment of - ,-.,
the law, Philadelphia, Pennsylvania, shipped its excess garbage
to New Jersey for disposal in private landfills.

In a suit ^- ' -"i,'-v

against the State of New Jersey, the City of Philadelphia and the
operators of the private New Jersey landfills challenged the new,
restrictive legislation.
The Supreme Court of the United States ruled that New
Jersey's law was not pre-empted by federal legislation [RCRA]-,
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but

the Court

nevertheless

struck

down

the

law

because

it

conflicted with the Commerce Clause. The Court reasoned that
"waste" is an item of interstate commerce and therefore subject
to the Interstate Commerce Clause. New Jersey could not isolate
itself from a problem common to the entire nation by erecting a
barrier against the importation of waste.
Because New Jersey banned the import of all solid waste,
City of Philadelphia could be distinguishable from cases where
only hazardous waste is regulated. However, the Court's holding
seems equally applicable to attempts to restrict the interstate
movement of hazardous waste, because hazardous waste is a subset
of solid waste.

This latter interpretation has been made clear

in later cases extending City of Philadelphia to cases where
legislation specifically excluded hazardous wastes. \
In

Browning-Ferris,

Inc.

v.

Anne

Arundel

County,

Maryland,^^ for example, the Maryland Jourt of Appeals reviewed a
county ordinance regulating the transportation and disposal of
hazardous wastes within the county.

The ordinance absolutely

prohibited disposal in the county or transportation through the
county of various hazardous wastes, unless the wastes originated
locally. Other provisions established a licensing requirement to
transport or dispose of any hazardous waste within the councy.
The court cited City of Philadelphia and held that the absolute
ban of various hazardous wastes violated the Interstate Commerce
Clause. The court reasoned that there was no legitimate public
purpose in discriminating against non-local waste.

The county

could no more avoid a problem common to the entire nation than
12

could the state of New Jersey in the City of Philadelphia case.
City of Philadelphia was not applicable to the other provisions of the county ordinance because they made no distinctions
based on the origins of the waste. To decide these issues, the
court had to go beyond City of Philadelphia. The question before
the court was whether the licensing requirements directly burdened interstate commerce, or were merely a permissible incidental burden.

The court ruled that the license required for trans-

porting waste through the county was a direct burden and therefore invalid. The court reasoned that if this provision of the
ordinance were upheld, any county could enact similar legislation.

Thus, the interstate hauler of hazardous waste would face

a confusing and burdensome array of local regulations. The court
noted further that the DOT and EPA regulations and manifest
requirement, as well as the State of Maryland's hazardous waste
transportation program, made the local ordinance unnecessary.
The county prevailed only on the final ordinance provision.
The licensing requirement for disposal was held valid because it
was a local land use regulation, which neither Congress nor the
State of Maryland intended to pre-empt.
I In spite of the City of Philadelphia case jand its interpretation by the Maryland court and similar rulings by other courts,
local governments have continued to enact various restrictions on
the importation and disposal of non-local hazardous waste. Some
of these ordinances restricting the movement of solid waste have
withstood court challenge.

In a 1985 case, Waste Aid Systems-,

13

Inc.

v.

Citrus County, Florida,3^ the federal district court

for the middle district of Florida upheld an ordinance which
allowed the county-owned

landfill to accepting only

locally-

generated waste. The court rejected the plaintiff's argument that
the ordinance was an attempt by the county to hoard its landfill
in violation of the Interstate Commerce Clause.

The limited

nature of the Citrus County ordinance distinguished Waste Aid
from

City

of

Philadelphia.

The

Citrus

County

ordinance

restricted the use of only one particular landfill, unlike the
City of Philadelphia law, which forbade the passage of out-ofstate waste across its borders or the deposit of out-of-state
waste in any New Jersey landfill including privately owned and
operated facilities. Further, the court found that the county's
decision to restrict its landfill served a legitimate public
purpose ensuring that the landfill would be available in the
future to meet the county's needs and avoid burdening neighboring
jurisdictions. J
The ordinance reviewed in Waste Aid addressed solid waste
generally, not hazardous waste in particular.

However, the

court's reasoning is equally applicable to laws restricting storage facilities for hazardous wastes.

If Waste Aid is adopted by

other courts, we risk the balkanization of waste management.
This is contrary

to the reasoning of

City

of Philadelphia.

Further, Waste Aid does not establish clear standards to determine

whether

an

ordinance

limiting

access

to

local

waste

facilities is valid. Waste Aid holds that City of Philadelphia
applies where the borders are closed to all outside waste, but
14

does not apply where only some restrictions are imposed. A court
following Waste Aid might uphold laws forbidding importation of
hazardous wastes, as long as other wastes could be imported.
However, Waste Aid has not yet been cited by any other court.
Moreover, later cases do not indicate that courts will tolerate
greater restrictions on the interstate transportation of hazardous waste.
For example, in 1986 a federal court of appeals in Ensco v.
Durous55 struck down an Arkansas county ordinance prohibiting the
disposal of hazardous wastes within the boundaries of a small
town. The court ruled that while Congress did not completely preempt state and local regulation of hazardous waste disposal, such
regulation must not conflict with federal law. The ordinance in
question conflicted with the goals of RCRA and was therefore
invalid.
The appeals court distinguished City of Philadelphia, which
found no federal pre-emption of state legislation concerning
solid waste.

The Arkansas county ordinance regulated hazardous

waste, which is subject to greater federal regulation than nonhazardous solid waste. Thus the opinion paid lip service to RCRA
$6929 (wherein Congress explicitly states that RCRA does not preempt state and local governments in waste management legislation) .

At the same time it indicated that the courts will not

permit barriers to be erected.
summary,

current

case

law

indicates

that

states,

counties, and local governments may not isolate themselves from
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the national hazardous waste problem.

However, some degree of

restriction is acceptable to some courts.

The question is, to

what degree does a restrictive ordinance burden interstate commerce or conflict with RCRA. Because RCRA and its implementing
regulations regulate hazardous wastes to a greater degree than
non-hazardous wastes, laws attempting to exclude hazardous wastes
from a jurisdiction are more likely to be overturned than those
regulating all wastes or non-hazardous wastes./
IV. International
Transboundary shipments of hazardous waste are governed by
both domestic law and international agreement.

EPA and DOT are

primarily responsible for regulating such shipments, but other
agencies also' issue regulations. °

For example, the United

States Customs Service has independent authority to stop, inspect
or seize suspected illegal exports of hazardous wastes.

If the

exported waste is valued over $1,000, the exporter must file a
Shipper's Export Declaration with the Bureau of the Census of the
United States Department of Commerce. However, these regulations
remain incidental to the EPA and DOT requirements.
International regulation of hazardous waste, like interstate
regulation, uses a manifest system to emphasize notice and accountability.

Except for certain restrictions on PCB's [poly-

chlorinated biphenyls],57 United States law allows the export of
any hazardous waste upon the approval of the receiving country
and compliance with procedural regulations.

For the EPA, "re-

ceiving country" is the country that ultimately ends up with the
16

waste and incurs the risks of long-term storage or disposal.

8

It is not a country in which mere transportation, or temporary
storage incidental to transportation, occurs.59 There are four
Fi'.-^rf iv*.

/•• • /

- •

' -i

procedural requirements for transboündãry shipments of hazardous
waste.
First, the prospective exporter must give the EPA 60 days'
notice of the proposed shipment. ° The notification must include
the name and address of the exporter; a description of the
hazardous waste including DOT and EPA identification numbers; the
estimated frequency of shipments; the estimated total quantity of
the hazardous waste to be exported; all points of entry to and
departure from each foreign country through which the hazardous
waste will pass; a description of method of transport and of
waste treatment, storage, or disposal; and the name and address
of all consignees and of all countries through which the waste
will travel, plus approximate time the waste will remain in these
countries.
Second, the exporter must obtain the written consent of the
country of import. The EPA and United States Department of State
assist the exporter to obtain consent.

Upon receiving the re-

quired notice from the exporter, the EPA forwards the notice to
the United States Department of State.

The State Department

transmits the notice to the receiving country, informing the
country that United States law requires its consent. Further, the
State Department provides the country with the federal regulations that would apply if the waste were treated, stored, or
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disposed of in the United States. The Department of State then
transmits the consent or objections of the proposed receiving
country to the EPA.

The EPA then informs the exporter.

Third, the exporter must

attach EPA's Acknowledgment of

Consent (issued on consent of receiving country) to the manifest
accompanying the waste shipment. (There is an exception where the
waste is exported by rail.) The exporter must comply with any
terms that the receiving country imposes on the shipment. These
terms are indicated on the EPA Acknowledgment of Consent.
States

which

administer

an

authorized

hazardous

waste

management plan must enact equivalent requirements respecting
international shipments.

In addition, advance notification of

international shipments must be filed with the EPA as well as
with any state official who must be given notice.

The state must

enforce a manifest system, to ensure that intrastate hazardous
waste shipments are delivered only to authorized facilities. The
state manifest format must comply with the requirements of the
Hazardous Materials Transportation Act. 1 Recently promulgated
EPA regulations provide that all state-designated hazardous waste
is subject to the import and export regulations. This provision
applies even where the state has designated more materials as
hazardous than has the EPA.

The purpose is to provide consis-

tency between domestic and international regulation.

RCRA also

regulates the importation of hazardous waste into the United
States. Before the owner or operator

of

a waste management

facility may receive hazardous waste from a foreign source, he
must give the Regional Administrator of the EPA at least four
18

weeks' written notice in advance of delivery.°z

Further notice

is not required for subsequent shipments of the same waste from
the same foreign source.
RCRA notice and consent requirements for transboundary shipments do not apply where the United States has entered into an
international

agreement

on

hazardous

shipment.6-*

waste

Currently, there are two such international agreements in force.
In 1983 the United States and Mexico entered into a treaty
for

environmental

cooperation—the

Environmental

Cooperation

Agreement.64 This treaty did not regulate transboundary shipments, but in November of 1986 the countries signed an Annex
creating specific requirements for such shipments.

5

Two inci-

dents of illegal dumping illustrate the need for this Annex.

In

December of 1986, Lujan Macias, an employee of Pemex, Mexico's
state-run oil company, pleaded guilty to charges of transporting
two tanker trucks with 15,000 liters of sewage, petroleum products, and other wastes onto U.S. public lands without authorization. ° Illegal dumping occurs on both sides of the border.

In

November of 1986 three United States businessmen pleaded guilty
to transporting hazardous wastes into Mexico. '
As for the specifics of Annex 3, it does not attempt to
define hazardous waste.

Rather, Annex 3 applies to all wastes

that are defined as hazardous by the laws and regulations of the
respective countries.68 In particular, the treaty provides for a
minimum of 45 days' notice to the receiving country, if the laws
of the country of export require the consent of the receiving
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country before shipment.

Such notice may apply to a series of

shipments extending one year or less. The treaty also requires
the exporting country to readmit any hazardous waste that is
returned for any reason, whether legally or illegally exported.
When either country bans or severely restricts a chemical or
pesticide, it must notify the other country.

If one country

discovers that a hazardous substance is being exported to the
other, it must notify that country of the shipment.
The only other international agreement is with Canada -- the
Agreement between the United states of America and Canada Concerning the Transboundary Movement of Hazardous Waste, Oct.
1986.

28,

The impetus for the agreement is not reported incidents,

but rather the length of the U.S.-Canada border and the heavy
trade between-the two countries. Generally, the countries agree
to permit the export, import, and transit of hazardous waste
across their borders for treatment, storage, or disposal. The
domestic regulations and administrative practices of each country
apply to international shipments.
The EPA

and the Canadian Department

of the Environment

(CDER) are responsible for any notice required by the agreement.
Notice must be given before any individual shipment or series of
shipments extending twelve months or less.

The notice required

here is similar to the notice RCRA requires of exporters where
there is no international agreement. It must identify the exporter, describe the hazardous waste, and list its identification
number if one exists. The notice must include the frequency of
shipments and the period of time over which they will occur, the
20

estimated total quantity of waste, the point of entry into the
country of import, the name and address of the transporter, and
the means of transport.

Finally, it must state how the waste

will be treated, stored, or disposed of in the importing country,
the name and site address of the consignee, and the approximate
date of the first shipment to each consignee if available.
The receiving country has 30 days from receipt of notice in
which to accept or reject the proposed shipment. If it does not
respond within the 30-day period, the receiving country is deemed
to have consented and the shipment may proceed.

Despite this

provision, where "good cause" can be shown, the consent of the
receiving country, whether express or tacit, may be withdrawn or
modified without restriction. Further, the country of export must
readmit any shipment returned by the receiving country #or returned by any transit country).
The agreement extends the notice requirement to countries
through which the shipment will pass. The notice here is nearly
identical to the notice which must be provided to the receiving
country, with two modifications.

First, the notice must describe

point of entry and point of departure both to and from the transit country.. Second, the notice must estimate the length of time
the waste will be in the transit country and detail how the waste
will be handled.
The agreement facilitates enforcement of domestic hazardous
waste laws.

The countries agree to cooperate to ensure compli-

ance with the hazardous waste manifest requirements of each
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country. Further, they will "spot-check" the shipments for violations of domestic regulations or agreement provisions. The countries agree to enforce their domestic laws on transportation,
storage, treatment, and disposal of transboundary shipments of
hazardous waste. Domestic laws and regulations control over the
provisions of the agreement, but the EPA and CDER will promulgate
regulations, consistent with existing domestic law, necessary to
comply with the agreement.
Finally, the agreement remains in force until November 1991,
and is automatically renewed for five years absent written notice
of termination. The countries may amend the agreement at any time
by mutual consent or terminate the agreement upon one year'-s
written notice.
The existence of only two international agreements governing
transboundary

shipments

of

hazardous

interpreted as a sign that the United
priority to the problem.

waste

should

not

be

States has given low

The United States has recognized the

need for international cooperation in this area and is actively
participating in international discussions. The United States is
a participant in the OECD (Organization for Economic Cooperation
# Development) and United Nations negotiations to establish a
binding multilateral agreement.

If these negotiations are suc-

cessful, additional bilateral agreements would not be needed.
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