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O

PREFACE

This Reference Book contains a current copy of the Clean Water Act (Section 404)
and the Rivers and Harbors Act (Sections 9 and 10) and those regulations that implement
those sections of the statutes and appear to be most relevant to DOE activities. The
document is provided to DOE and contractor staff for informational purposes only and
should not be interpreted as legal guidance. Updates that include important new require-
ments will be provided periodically. Questions concerning this Reference Book may be
directed to Mark Petts, EH-231 (I-,TS 896-2609 or Commercial 202/586-2609).
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O UPDATE INSTRUCTIONS

ENVIRONMENTAl.. COMPLIANCE PROGRAM REFERENCE BOOK

CLEAN WATER ACT (SECTION 404)
AND THE

RIVERS AND HARBORS ACT (SECTIONS 9 & 10)

March 1, 1992, Revision 4

This reference book on the Clean Water Act (Section 404) and the Rivers and Harbors
Act (Sections 9 and 10) has been completely revised and is current through March 1, 1992.

Instructions for updating the reference book with March 1, 1992, revision 4 materials
are as follows:

• Remove ali existing materials, Sections 1-5, and replace with new
materials in a loose-leaf binder.

Any information regarding modifications in the distribution list of this Reference

O Book, including additions, deletions, and address changes, should be conveyed to Cindy
Heckman by calling her (I_S 624-7317 or Commercial 615/574-7317) or by sending
them to her at the following address:

Cindy Heckman
Building 1505, MS-6036
Oak Ridge National Laboratory
P.O. Box 2008

Oak Ridge, TN 37831-6036



O
CHANGES IN REFERENCE BOOK DISTRIBUTION

Please modify the distribution for the Clean Water Act (Section 404) and file Rivers
and Harbors Act (Sections 9 and 10) Reference Book by (check one):

___ Adding:

Deleting:

..... Correcting the address as indicated:

Removing _ and adding:

Name:

Address:

O Phone: (Commercial)

Please send this form to:

Cindy Heckman
Building 1505, MS-6036
Oak Ridge National Laboratory
P.O. Box 2008

Oak Ridge, TN 37831-6036
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O
SECTION 1. SUMMARY

introduction

This Reference Book covers Section 404 of the Clean Water Act (33 U.S.C. 1344)

and Sections 9 and 10 of the Rivers and Harbors Act (33 U.S.C. 401 mad 403). The

activities that are covered by these laws and their associated regulations are (1) the

discharge of dredged or fill materials into waters of the United States [Clean Water Act

(CWA)] and (2) construction or navigational obstruction activities in navigable waters

[Rivers and Harbors Act (RHA)]. The majority of the permitting for these actions is

conducted through the Corps of Engineers in the Department of the Amay. However, the

Environmental Protection Agency (EPA) has an active role in the evaluation of dredge-

and-fill impacts and may suspend 404 permits in emergency situations (40 CFR 231). The

United States Coast Guard, within the Department of Transportation (DOT), is responsible

for some of the permitting, e.g., when bridges over navigable waters are planned. A

complete copy of the Clean Water Act is included in the Reference Book for the CWA
(excluding Section 404).

Waters covered by Corps eWA § 404 dredge and fill permitting, i.e., the "waters of

O the United States," are defined at 33 CFR 328, Definition of Waters of the United States.
Part 328 defines these waters as follows:

§328.3 Definitions.
Forthepw-poseof this regulationthesetermsaredefined as follows:
(a) 'ISe term "waters of tile United States" means

(1) Ali waters which are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commenze,including ali waters which
are subject to the ebb and flow of the fide;
(2) Ali interstate waters including interstate wetlands;
(3) Ali other waters such as intrastate lakes,rivers, streams (including
intem_ittentstreams), mudflats,sandflats, wetlands, sloughs, prairie po!holes,
wet meadows, playa lakes, or naturalponds, the use, degradation or destruction
of which could affect interstate or foreigncommerce including ma::_ h waters:
(i) Which are or could be used by interstate or foreign travelers for recreational
or other purposes; or
(ii) From which fish or shellfish are or could be taken and sold in interstate or
tbreign commerce; or
(iii) Which are used or could be used for industrialpurpose by industries in
interstate commerce;
(4) Ali impoundments of waters otherwise defined as waters of the United States
under the definition;

(5) Tributaries of waters identified inparagraphs (a)(1) through (4) of this
section;
(6) The territorial seas;

O (7) Wetlandsadjacent to waters (other than waters thal are them_lves wetlands)identified in paragraphs (a)(l) through (6) of this section. Waste treatment
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systems, including treatment ponds or lagoons designed to meet the
requirements of CWA (other than cooling ponds as defined in 40 CFR 123.11 (m)
which also meet the criteria of this definition) are not waters of the United States.

In contrast to the range of waters addressed by the CWA 404 permit process, RHA 9
and 10 permits focus exclusively on navigable waters, as defined at 33 CFR 329,
Definition of Navigable Waters of the United States. Briefly, these waters include:

§329.4 General definition.

Navigable waters of the United States _u'ethose waters that aa_esubject to the ebb
and flow of the tide and/or tu'cpresently used, or have been used in the p_tst, or
may be susceptible for use to transport interstate or foreign commerce. A
determination of navigability, once made, applies laterally over the enth'e surface ..
of the waterbody, and is not extinguished by later actions or events which
impede or destroy navigable capacity.

§329.5 General scope of determination.

The several factors which must be examined when making a determination
whether a waterbody is a navigable water of the United States are discussed in
detail below. Generally, the following conditions must be satisfied:

(a) Past, present, or potential pre_nce of interstate or foreign commerce;
rb) Physical capabililies for use by commerce as in paragraph (a) of this section;
,and

(c) Defined geographic limits of the watcrNxly.

It should be noted that Part 329 limits its definition of navigable waters so that "This
definition does not apply to authorities under the Clean Water/ct which definitions are 1IF

described under 33 CFR Parts 323 and 328." During the long history of the Rivers and
Harbors Act, the definition of navigable waters affected by the RHA has been an area of
controversy. The Part 329 definition currently used for RHA § 9 and §10 permit processing
appears in the July 22, 1982 Interim Final regulations. Although it is stated in the
November 13, 1986'Federal Register (51 FR 41217) that "We lthe Corps of Engineers]
are currently planning to propose a complete revision of Part 329 in the near future, to
simplify and clarify the procedures involved...", no recent changes have been proposed
for this general definition.

The Clean Water Act--Section 404 (33 U.S.C. 1344)

Section 404 enables the Corps to issue permits for the discharge of dredged or fill
material into waters of the United States at specific sites. The Corps specifies a site by
applying guidelines promulgated by the EPA (refer to 40 CFR 230). Further, any proposal
to dump dredged or fill material into the ocean must comply with the dumping criteria set
forth in § 227.13 of the Marine Protection, Research, and Sanctuaries Act (MPRSA)
regulations (refer to Reference Book on MPRSA). Under Subsection 404(c) of the CWA,
the EPA can prohibit (or limit the use of) a proposed disposal site or withdraw an already
designated site, pursuant to regulations codified at 40 CFR 231. This may occur if the
EPA foresees unacceptable impacts on municipal water supplies, shellfish beds, fishery

O
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O areas, or wildlife and recreational areas. However, such a determination must be made
after consultation with the Corps and the permit applicant.

A significant feature of § 404 is that the Corps may issue General Permits on a state,
regional, or nationwide basis for dredge or fill activities that are similar in nature and cause
only minimal individual and cmnulative adverse impacts. General Permits are granted for
a period not exceeding five years. The Corps issues Individual Permits for actions that
have a potential for significant environmental impacts.

Various dredged and fill material disposal activities are excluded .from CWA § 404
permitting requirements unless the action (1) alters the use of navigable waters or (2)
impairs the flow of those waters. Actions thus excluded from permitting that may pertain
to DOE projects include: maintenance or emergency construction on damaged dams,
transportation structures and related structures, drainage ditch maintenance, construction
of temporary sediment basins at construction sites (if fill is not discharged to navigable
water), and temporary road construction for moving mining equipment. However, place-
ment of riprap and coastruction of new dams do fall under the purview of § 404 permits.

Much of the remainder of § 404 deals with the role of the Corps and EPA ira
state-administered programs, should some states elect to issue dredge and fill permits
themselves. In these cases EPA and the Corps would review state programs to assure

" coordination with federal water-related programs, and EPA would receive copies of ali

O permit applications. To date, a few states have administered § 404 pilot permit programsfunded by the EPA, and Michigan has assumed full permitting authority. Section 404(1)
calls for the EPA to issue regulations on those discharges that will not require close
EPA/Corps supervision. These regulations have not yet appeared. However, § 404(n) also
states that EPA enforcement authority will not be limited by this or any other provision
in the section.

Section 404 permit compliance assumes compliance with other CWA sections, such
as § 301--Effluent Limitations and § 403--Ocean Discharge Criteria. It mandates agree-
ments with "appropriate Federal agencies" to expedite permit review.

Federal projects that Congress specifically authorizes enjoy special dredge-and-fill
disposal status under Subsection 404(r) if certain conditions are met: (1) an Environmental
Impact Statement (EIS) must be submitted to Congress prior to project funding; (2) no
actual discharge of material associated with project construction must have occurred; and
(3) the activity must comply with the CWA § 307, Effluent Standards and Prohibitions.
In this special case a federal project involving discharge of dredged or fill material is not
subject to § 404 regulation, nor is it subject to any state permitting program authorized
under CWA § 404.

On November 17, 1980, the Council on Environmental Quality (CEQ) released guid-
ance for federal agencies seeking to apply the § 4lM(r) exemption to construction projects

O (a facsimile of which is included in Section 5 of this Reference Book, Supplemental
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Information). The CEQ guidance directs the Corps and EPA to review EISs involving O
dredge and fill activities to dela_rrnine if the documents contain sufficient infommtion on
the proposed discharges and whether the proposals are consistent with EPA's 404(b)(1)
guidelines for the discharge of dredged or fill materials. The EPA or Corps may inform
DOE that an EIS either does not contain the requisite information or is inconsistent with
the 404(b)(1) guidelines. The DOE must consider the comments and revise the document
if appropriate. When the EIS is found to be inconsistent with the 404(b)(1) guidelines, the
Cover Sheet and Summary must contain the following sentence:

"The EPA/theCorps[asappropriate]hasdeterminedthat thisproject,as
proposedis not consistentor otherwiseirlcompliancewiththe§ 404(b)(1)
guidelinesof the Cle_mWaterAct."

The DOE must include the EPA/Corps comments in the EIS that is circulated and
submitted to Congress prior to requesting either authorization or appropriation of funds
and prior to actual discharge. The § 404(r) exemption remains a possibility as long as the
discharge has not occurred and the EIS can be supplemented to provide the required
information.

The last part of eWA § 404 indicates that federal agencies must, in addition to the
requirements of § 404, observe any additional state or interstate agency dredge and fill
laws or requirements.

The Rivers and Harbors Act-Section 9 (33 U.S.C.401) I

This is a one-paragraph section entitled "'Construction of Bridges, Causeways, Dams,
or Dikes Generally." Basically, it says that the building of such structures is unlawful in
navigable waters of the United States unless Congress consents and until the Secretary of
the Army or the Secretary of Transportation approves the project plan (who must approve
it depends on the type of structure involved). If the navigable waters lie entirely within a
single state, state rather than Congressional approval suffices, along with the subject DOT
or Army approval. Deviations from project plans must be approved in advance by these
agencies. The DOE should note that under the irnplementing regulations for § 9 (33 eFR
321), permit authorization for darns and dikes can only come from the Secretary of the
Army, Recommendations on a permit may be passed from the District. Engineer (DE),
through the Chief of Engineers, to the Secretary of the Army, who will decide on § 9
permit issuance. This contrasts with CWA § 404 and RHA § 10 permits, for which the
DE may make the permit decision, Section 9 does not apply to bridges or causeways that
would (1) span waters unamenable to the transport of interstate or foreign commerce or
(2) cross waters not subject to tidal action.

The Rivers And Harbors Act--Section 10 (3a u.s.c. 403)

Section 10, Obstruction of Navigable Waters General!./, Wharves, Piers, Etc., Exca-
vations and Filling In, is also a one-paragraph section, lt has not been amended recently. I
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O This section states that Congress ha:_ the power t:) authorize proposed obstractions to
navigable United States waters, Further, the Ch,ief of the Engineers must recommend, and
the Secretary of the Army must authorize, various structures or excava;ions if they are to
occur ot_tside established harbors. The same approval cycle 'also applies to the excavation,
filling, or other alteration of certain structures or water bodies within navigable United
S:ates waters generally,

Contacts

Headquarters contacts for dredge and fill permitting under CW?, § 404 and RHA §§ 9
and 10 are:

John Studt

Regulatory Branch
A3"TN: (CECW-OR)
20 Massachusetts Avenue, NW

Washington, D.(:. 20314
202/272-1'785

Dr. William Klesch

Office of Environmental Policy

O U.S, Army Corps of Engineers
A'VI'N: (CECW-PO)
20 Massachusetts Avenue, NW
Washington, D.C, 20314
202/272-0166

EPA Wetlands Hotline
80,0/832-7828

Table 1-1 below provides a list of District Engineers and their addresses.
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O TABLE 1-I. DISTRICT ENGINEERS

CONTACT AND ADDRESS

Alabama Mebile District Engineer
Aqq'N: CESAM-OP-S
P.O. Box 2288

Mobile, AL 36628.0001

Alaska Alaska District Engineer
ATI'N: CEI_PA-CO-R
P.O. Box 898

Anchorage, AK 99506-0898

Arizona Los Angeles District Engineer
ATI'N: CESPL-CO-RP.O. Box 2711

Los Angeles, CA 90053-2325

Arkansas Little Rock District Engineer
A'ITN: CESWL-CO-P
P.O. Box 867

Little Rock, ._R 72203-0867

California Sacramento District En_,ineer
ATTN: CESPK-CO-O

650 Capitol Mali
Sacramento, CA 95814-4794

Colorado Albuquerque District Engineer

O ATTN: CESWA-CO-RP.O. Box 1.580

Albuquerque, NM 87103-1580

Connecticut New England Division Engineer
A'Iq'N: CENED-OD-R

424 'rrapelo Road
Waltham, MA 02254-9149

Delaware Philadelphia District Engineer
ATTN: CENAP-OP-R
U.S. Custom House
2nd and Chestnut Street

Philadelphia, PA 19106-2991

Florida Jacksonville District Engineer
ATTN: CESAJ-RD
P.O. Box 4970

Jacksonville, FL 32232-0019

Georgia Savannah District Engineer
A'Iq'N: CESAS-OP-F
P.O. Box 889

Savannah, GA 31402-0889

O

1 "'}
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TABLE I.I. DISTRICT ENGINEERS (Continued) @

CONTACT AND ADDRES S

Hawaii Honolulu District Engineer
ATTN: CEPOD-CO-O

Building 230
Fort Shafter

Honolulu, HI 96858-5440

Idaho WaUa Walla District Engineer
ATITq: CENPW-OP-RF

Building 602
City-County Airport
Walla Walla, WA 99362-9265

Illinois Rock Island District Engineer
ATTN: CENCR-OD-S

Clock Tower Building
Rock Island, IL 61201..2004

Indi_ Louisville District Engineer
ATI'N: CEORL-OR-F
P.O. Box 59

Louisville, KY 40201-0059

Iowa Rock Island District Engineer
ATTN: CENCR..OD-S

Clock Tower Building

Rock Island @

Kansas Kansas City District Engineer
ATI"N: CEMRK-OD-P

700 Federal Building
601 E. 12th Street

Kansas City, MO 64106-2896

Kentucky Louisville District Engineer
A"I_N: CEORL-OR-F
P.O. Box 59

Louisville, KY 40201-0059

Louisiana New Orleans District Engineer
A'I"TN: CELMN-OD.S
P.O. Box 60267

New Orleans, LA 70160-0267

Maine New England Division Engineer
A'VI'N: CENED-OD-R

424 Trapelo Road
Waltham, MA 02254-9149

Maryland Baltimore District Engineer
A'ITN: CENAB-OP-R
P.O. Box 1715

Baltirnore, MD 21203-1715

@
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'0 TABLE 1-1. DISTRICT ENGINEERS (Continued)

CONTACT AND ADDRESS

Massachusetts New England Division Engineer
ATTN: CENED-OD-R

424 Trapelo Road
Waltham, MA 02254-9149

Michigan Detroit District Engineer
_EII_I: CENCE-CO-L
P.O. Box 1027

Detroit, Ml 48231-1027

Minnesota St. Paul District Engineer
ATrN: CENCS-CO-R

180 Kellogg Blvd. E.
Room 1421

St. Paul, MN 55101-1479

Mississippi Vicksburg District Engineer
_ITN: CELMK-OD-F

3515 1-20 Frontage Road
Vicksburg, MS 39180-5191

Missouri Kansas City District Engineer
ATTN: CEMRK-OD-P

700 Federal Building

O 601 E. 12lh Street
Kansas City, MO 64106-2896

Montana Omaha District Engineer
ATrN: CEMRO-OP-R
P.O. Box 5

Omaha, NE 68101-0005

Nebraska Omaha District Engineer
ATTN: CEMRO-OP-R
P.O, Box 5

Omaha, NE 68101-0005

Nevada Sacramento District Engineer
ATIN: CESPK-CO-O

650 Capitol Mali
Sacramento, CA 95814-4'794

New Hampshire New England Division Engineer
A'ITN: CENED-OD-R

424 Trapelo Road
Walth,'ml, MA 02254-9149

New Jel_ey Philadelphia District Engineer
ATFN: CENAP-OP-R
U.S. Custom House
2nd and Chestnut Street

Philadelphia, PA !9106-2991

O
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TABLE 1-1. DISTRICT ENGINEERS (Continued) /
v

STAT.F., .CQ,I_F.A.C'_AND ADDRESS

New Mexico Aibuquerquc District Engineer
AT]'N: CF,SWA-CO-R
P.O. Box 1580

Albuquerque, NM 87103-1580

New York New York District Engineer
ATFN: CENAN-OP-R
26 Federal Plaza

New York, NY 10278-0090

North Carolina Wilmington District Engineer
ATTN: CESAW-CO-E
P.O. Box 1890

Wilmington, NC 28402-1890

North D_dcota Omaha District Engineer
ATTN: CEMRO-OP-R
P.O. Box 5
Omaha,NE 68101-0005

Ohio Huntington District Engineer
ATTN: CEORH-OR-F
502 8rh Street

Huntington, WV 25701-2070

Oklahoma Tul_t District Engineer
ATTN: CESWT-OD-RF O
P.O. Box 61

Tul_l, OK 74121-0061

Orcgon Portland District Engineer
AT]'N: CENPP-PL-R
P.O. Box 2946

Portland, OR 97208-2946

Pennsylvania Baltimore District Engineer
, ATTN: CENAB-OP-R

P.O. Box 1715
Baltimore, MD 21203-1715

Rhode Island New England Division Engineer
AqTN: CENED-OD-R

424 Tmpelo Road
Waltham, MA 02254-9149

South Carolina Charleston Districl Engineer
ATTN: CESAC-CO-P
P.O. Box 919

Ch_u'leslon, SC 29402-0919

O
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O TABLE 1.1. DISTRICT ENGINEERS (Continued)

COM'ACT AND ADDRESS

South Dakota Omaha District Engineer
ATTN' CEMRO-OP-R
P.O. Box 5
Omaha, NE 68101-0005

Tennessee Nashville District Engineer :
ATTN: CEORN-OR-F
P.O. Box 1070

Nashville, TN 37202-1070

Texas Ft. Worth District Engineer
AT'FN: CESWF-OD-O
P.O. Box 17300
Ft. Worth, TX 76102-0300

Utah Sacramento District Engineer
ATTN: CESPK-CO-O

650 Capitol Mali
Sacramento, CA 95814-4794 --

Vermont New England Division Engineer :
ATTN: CENED-OD-R

424 Trapelo Ro _d
Waltham, MA 02254-9149

O Virginia Norfolk District Engineer -ATTN: CENAO-OP-P
803 Front Street
Norfolk, VA 23510-1096

Washington Sea_.tle District Engineer :
ATI'N: CENPS-OP-RG
P.O. Box C-3755

Seattle, WA 98124-2255

West Virginia Huntington District Engineer
A'FFN: CEORH-OR-F
502 8rh Street

Huntington, WV 25701-2070

Wisconsin St. Paul District Engineer
A"FFN: CENCS-CO-R
1421 USPO & Custom House --
St Paul, MN 55101-9806

Wyoming Omaha District Engineer
ATTN: CEMRO-OP-R
P.O. Box 5

Omaha, NE 68101-0005
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TABI,E 1-1. DISTRICT ENGINEERS (Continued) O

_QNTAC'F AND ADDRESS.

District of Columbia Baltimore District Engineer
ATT'N: CENAB.OP-R
P.O. Box 1715
Baltimore, MD 21203-1715

Pacific Territories Honolulu District Engineer
ATTN: CEPOD-CO-O

Building 230
Fort Shafier

Honolulu, Hl 96858-5440

Puerto Rico & Virgin Islands Jacksonville District Engineer
Alq2N: CES AJ-RD
P.O. Box 4970

Jacksonville, FL 32232-0019

®
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Q
SECTION 2. LEGISLATIVE HISTORY

AND STATUTES

Introduction

Copies of 8 404 of the Clean Water Act (33 U.S.C. 1344) and of §8 9 and 10 of the
Rivers and Harbors Act (33 U.S.C. 401 and 403) are included in this section of the
Reference Book. They include all recent amendments. A short history of each section
follows.

Clean Water Act--Section 404

Section 404 of the Clean Water Act was amended by the Water Quality Act on
February 4, 1987 (P.L. 100-4). Under the amendments Congress granted the EPA new
authority to assess penalties against unpermitted discharges of dredged and fill material
and for violation of state issued 8 404 permits. The EPA's responsibility for this task of
administrative penalty authority is to be shared with the Corps of Engineers. Congress
also emphasized the desire for the Secretary of the Army and the Administrator of the
EPA to reach a memorandum of agreement regarding the implementation of the new

O administrative penalty authority concerning unpermitted Section 404 violations. Any
discovered penalties will now come under a defined order of judicial review.

The Reference Book Ibr the Clean Water Act (excluding 8 404) contains a detailed
discussion of the history of the Act. Section 404 requirements do not duplicate those of
the National Pollution Discharge Elimination System (NPDES), which is a separate CWA
permit program (8 402) coveting point-source discharges that are not dredge material
disposal or fill action. The fact that the discharge of dredged spoil or fill material is not
covered by NPDES permits was specifically demonstrated in Sun Enterprises, Ltd., vs.
Train (1975, 394 F. Supp. 211, affirmed in 532 F. 2d 280).

The Rivers and Harbors Act---Sections 9 and 10

Both 88 9 and 10 (33 U.S.C. 401 and 403), while only a paragraph each in length,
have been subject to extensive interpretation via numerous court cases and other actions

since they first appeared in 1899 as a part of the Rivers and Harbors Appropriation Act
(cormnonly known as the Rivers and Harbors Act). As with dredge-and-fill activities
generally, much of the debate has centered around (1) the definition of navigable water
and (2) the issue of state versus federal approval of dredge or fill activity. The clarification
of these issues for both 8 9 (Construction of Bridges, Causeways, Dams or Dikes,
Generally) and 8 10 (Obstruction of Navigable Waters, Generally; Wharves, Piers, Etc.;
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Excavations and Filling In) appears in Section 1 (Summary) and Section 3 (Implementing O
Regulations) of this Reference Book.

A 1982 law [Public Law (P.L.) 97-322] added the last sentence of § 9 relating to an
exemption. In 1983, P.L. 97-449 amended § 9 to reflect the transfer of certain functions,
powers, and duties of the Secretary of the Army under this sectior_ to the Secretary of
Transportation. Section 10 has not been amended.
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O SECTION 404 OF THE CLEAN WATER ACT

PERMITS FOR DREDGED OR FILL MATERIAL

i33 U.S.C. 13441

Sec. 404. (al The Secretary may issue permits, after notice and opportunity for public hearings for tile

discharge of dredged oz"fill material into the navigable waters at specified disposal sites. Not later than the

fifteenth day ,after the date an applicant submits ali the information requu'ed to complete an application for

a permit under this subsection, the Secretary shall publish the notice required by this subsection.

(bl Subject to subsection tc) of this section, each such disposal site shall be specified for each such

permit by the Secretary (1) through the application of guidelines developed by file Administrator, in

conjunction with the Secretary, which guidelines shall be based upon criteria comparable (o the criteria

applicable to the territorial seas, the contiguous zone, and the ocean under section 403(c) [33 U.S.C.

1343(c)], and (2) in any case where such guidelines under clause (1) alone would prohibit the

specification of a site, through the application additionally of the economic impact of the site on

navigation and anchorage.

tc) The Adininistrator is authorized to prohibit the specification (including the withdrawal of

specification) of any defined area as a disposal site, and he is authorized to deny or restrict the use of any

defined area for specification (including the withdrawal of specification) of a disposal site, when,vet he

determines, 'after notice and opportunity for public hearings, that the discharge of such materials into

such area will have an unacceptable adverse effect on municipal water supplies, shellfish beds and

fishery areas (including spawning and breeding ,areas), wildlife, or recreational areas. Before making

O such determination, the Admim,strator shall consult with the Secretary. The Adminislrator shall set forthin writing and make public his findings and his masons for making any determination under this
subsection.

td) The term "Secretary" as used in this section means the Secretary of the Army, acting through the

Chief of Engineers.

(el (1) In carrying out his functions relating to the discharge of dredged or fill material under this section,

the Secretary may, after notice and opportunity for public hearing, issue general permi!s on a Slate,

regional, or nationwide basis for any category of activities involving discharges of dredged or fill

material if the Secretary del.ermines that the activ;fies in such category are similar in nature, will cause

only minimal adverse environmental effects when performed separately, and will have only minimal

cumulative adverse effect on the environment. Any general permit issued under this subsection shall (Al

be based on the guidelines de_ribed in subsection _)(1) of this section, and (Bl set forth the

requirements and standards which shall apply to any activity authorized by such general permit.

(2) No general permit issued under this subsection shall be for a period of more than five years after

the date of its issuance and such general permit may be revoked or modified by lhc Secretary if, after

opportunity for public hearing, the Secretary determines that the _tivities authorized by such permit

have an adverse impact on the environment or such activities are more approprialely authorized by in-

dividual permits.

(f) (1) Except as provided in paragraph (2) of this subsection, the discharge of dredge or fill material_

(Al from normal farming, sil_ !"ulture, and ranching activities such as plowing, seeding, cultivating,

minor drainage, harvesting for the production of food, fiber, and forest products, or upland soil and

water conservation practices;

0
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03) ."orthe purpose of maintenance, including emergency reconstruction of recently darnaged pans, /
of currently serviceable structures such as dikes, dams, levees, groins, riprap, breakwaters,

causeways, and bridge abutments or approaches, and transportation structures;

(C) for the purpose of construction o_ maintenance of farm or stek ponds or irrigation ditches, or

the maintenance of drainage ditches;

(D) for the purpose of construction of te_tnpomry sedimentation basins on a construction site which

does not include placement of fill material into the navigable waters;

(E) fo_the purpose of construction or maintenance of fam_ roads or forest roads, or temporary roads

for moving mining equipment, where such roads are constructed and maintained, in accordance

with best management practices, to assure that flow and circulation patterns and chemical and

biological characteristics of the navigable waters are not impaired, that the reach of the navigable

waters is not reduced, and that any adverse effect on the aquatic environment will be otherwise

minimized;

(F) resulting from any activity with respect to which a State has an approved program under section

208(b)(4) [33 U.S.C. 1288(b)(4)] which meets the requirements of subparagraphs 03) and (C) of

such section, is not prohibited by or otherwise subject to regulation under this section or section

301 (a) or 402 of this Act [33 U.S.C. 131l(a), 1342] (except for effluent standards or prohibitions

under section 307 [33 U.S.C. 1317]).

(2) Any discharge of dredged or fill material into the navigable waters incidental to _myactivity hav-

ing as its purpose bringing an area of the navigable waters into a use to which it was not previously

subject, where the flow or cireulation of navigable waters may be impaired or the reach of such wa-

ters be reduced, shall be required to have a permit under this section.

(g) (1) The Governor of any State desiring to administer its own individual and general permit program :
for the discharge of dredged or fill material into the navigable waters (other than those waters which are 'qF

presently used, or are su_eptible to u_ in their natural condition or by reasonable improvement as a

means to transport interstate or foreign commerce shoreward to their ordinary high water mark,

including ali waters which are subject to the ebb and flow of the tide shoreward to their mean high water

mark, or mean higher high water mark on the west coast, including wetlands adjacent thereto) within its

: jurisdiction may submit to the A&ninistrator a full and complete description of the program it proposes

to establish and administer under State law or under an interstate compact. In addition, such State shall

submit a statement from the attorney general (or the attorney for those State agencies which have

independent legal counsel), or from the chief legal officer in the case of an interstate agency, that the

laws of such State, or the interstate compact, as the case may be, provide adequate authority to carry out

the described program.

(2) No later than the tenth day after the date of the receipt of the program and statement submitted by

any State under paragraph (1) of this subsection, the Administrator shall provide copies of such pro-

gram and statement to the Secretary and the Secretary of the Interior, acting through the Director of
the United States Fish and Wildlife Service.

(3) Not later than the ninetieth day after the date of the receipt by the Administrator of the program

and statement submitted by any State, under paragraph (1) of this subsection, the Secretary and the

-_ Secretary of the Interior, acting through the Director of the United States Fish and Wildlife Service,

shall submit any comments with respect to such program and statement to the Administrator in writ-

ing.

®
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O (h) (1) Not later than the one-hundred-twentieth day after the date of the receipt by the Administrator of a

program and statement submitted by any State under paragraph (1) of this subsection, the Administrator

shall determine, taking into account any comments submitted by the Secretary and the Secretary of the

Interior, acting through the Director of the United States Fish and Wildlife Service, pursuant to

subsection (g) of this section, whethcr such State has the following authority with respect to lhc issuance ,

of pcrm its pursuant to such program: !,;_

(A) To issue permits which-- _!

(i) apply, and assure compliance with, any applicable requirements of this section, including,

but n,',t limited to, the guidelines established under subsection (b)(1) of this _ction, and s,eclions

307 and 403 of this Act 133 U.S.C. 1317, 1343];

(ii) arc for fixed terms not exceeding five years; and

(iii) can be terminated or modified for cause including, but not limited to, the following:

(I) violation of any condition of the permit;

(II) obtaining a permit by misrepresentation, or failure to disclose fully 'ali relevant facts;

(III) change in any condition that requires either a temporary or permanent reduction or

elimination of the permitted discharge.

(B) To issue permits which apply, and assure compliance with, 'ali applicable requirements of _ction

308 of this Act [33 U.S.C. 1318], or to inspect, rnonitcx, enter, and require reports lo lit lcast the

same extent as required in section 308 of this Act [33 U.S.C. 1318]. ,.

(C) To assure that the public, and any olher State the waters of which may be ',fife,clod, receive nolice

of each application h)r a permit and to provide an opportunity tbr public hearing before a ruling on
_=

O each such applicalion.(D) Tc)assure that the Administrator receives notice of each application (including a copy thereof)

for a permit.

(E) To assure that any State (other than the permitting Stale), whose waters may be affected by the

issuance of a permit may submit written recommendations to the permitling State (and the

Administrator) with respecl to any permit application and, if any part of such written recommenda-

tions are not accepted by the permitting State, that lhc permitting State will notify such affected

Slate (mid the Administrator) in writing of its failure to so accept such recommendations together

with its reasons for so doing.

(F) To assure thai no permit will be issued if, in the judgment of the Secretary, _fftcr consultation
=

with the Secretary of tile department in which the Coast Guard is operaling, anchorage and navigation

of any of the navigable waters would be substantially impaired thereby.

(G) To abate violations of the permit or the permit program, including civil and criminal penalties

and other ways and means of enforcement.

(H) To assure continued ctx)rdination with Federal mid Federal-State water-related phmning lind --

review processes.

(2) If, with respect to a State program submilted under subsection (g)(1) of this section, the Adminis-

trator determines th,'ttsuch Stale---

(A) has the aulhority set forth in paragraph (1) of this subsection, the Administrator shall api)rove

the program and so notify (i) such State and (ii) lhc Secretary, who upon subsequent notification

from such State that ii is administering such program, shall suspend lhc issuance of pennits under -

subsections (a) and (e) of this section for activities with respect to which a permit may bc issued

O pursuant to such State program: or
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(B) d c_s m:)thave the authority ._t forth in paragraph (1) of this subsection, the Administrator sl'tall /
so m)tify such State, _,hich notification shall "alsodescribe the revisions or modifications necessary

so that such State may resubmit such program for a detenninafion by the Administrator under this

subsection.

(3) If the Administrator fails to make a determination with respect to ,anyprogram submitted by a

State under subsection (g)( ! ) of this ,_ction within one-hundred-twenty days after the date of the re-

ceipt of such program, such program shall be deemed approved pursuant to lxtragraph (2)lA) of this

subsection and the Administralor sltall so notify such State and the Secretary who, upon sub_quent

r_otification from s_ch State that it is administering such program, shall suspend the issuance of pcr-

mits under subsection la) and le) of this section for activities with respect to which a pennit may be

issued by such State.

(4) After the SecrelaO, receives notification from lhc Adminislrator under l_tgraph (2) or (3) of this

subr_ection that a State l_rmil program has bccn approved, the Secretary shall transfer any applica-

tions for permits pending before the Secrcta_, for activities with reSl_Ct to which a permit may be is-

sued pursuani to such State program to such State for appropriate action.

(5) Upon notification from a State with a permit program approved under this subsection thal such

St:lie inlends to administc_ m_denforce the tcrlns and conditions of a general pem_it issued by the

Secretary under subsection le) of this section with respect to activities in such State to which such

general pcnnit applies, the Secret_u3,shall suspend the administration and enforcement of such gen-

eral permit ,,,,,lthresr_"ct to such activities.

(i_ Whenever the Administrator d.cterrnines after public hearing that a State is nol administering a

program approved under section (h)f2)(A) of this sz:ction, in accorc_mce with this section, including, but

_u:_tlimited to, dm guidelines e:_tablished under subsection (b)(l) of this section, the Administrator shall /
so notify the State. and. ii appropriate corrective action is not taken within a reasonable time, not to

exceed ninety days after the daJteof the receipt of such notification, the Administrator shall (1) withdraw

aPl:_rovalof such program until the Administrator determ Jncs such corrective action has been taken, and

(2) r_,qtifythe Sccmtarv that the Secretary shall resume the programs for the issuance of lycrmits under

subsections la) and lc) of this section for activities with respcc! to which the Slate was issuing pen`nits

and that such authority of tire Secretary, shall ccrntinue in effect until such time as the Administrator

makes the detcn`ninatiowl described in clause (1) of this subsection and such Slate again has an aPt)roved

program.

(j) _ch State '¢,'_ich is adn_inistering a permit program pursuant to this section shall transmit to the

Admmistnm_r (1) a copy of each l_rrnit application received by such Slate and provide notice to the

Admini,,_iratc_rcffevery acticm related t¢_the consider,Jticmcffsuch lv,:rmit application, including e.ach

pen`nit prol_d t¢__' issued by such Stale, ;_ld (2J a copy _f each proposed gener:d pert'nit which such

State intends to issue. Nt}I later than the tenth day after the date of the receipt of such permit application

of such pm_x_sed gen,eral F_'rr`nit,the Adrnmistr, mH studi pnwide ct_pies of such permit application or

such pr',)l_)sed ge,'.Len_l pemtit to th,c Secretary and the Secrctar) oi"the Interior. acting through the

Dirc,.:tor of the United St.ates Fish and Wildlife Sc_,ice. If the .Administrator intends to provide written

comments tr) such State v,,_thrv'sDecl tc)such lwr'mit application _,,rsuch prol_3sed general permit, he sltall

S,O Ik)li[y such Slate n¢_tlaler _,harithe thirtieth day af'er the _,l.e of the receipt of such application or such

prolx, sed general pcrrnit m_dlm,vide such writlen ccm_rnents to such State. alter considemlion of any

cf}I`nr`ne|l[s }.'|l[tdl2in ,,_,rilin.ewith respect l,_,,u,ch applicagi(m or such proposed general t_errnil by the

Secretary' and rho SccpetaU c_ft|lc h_tcr._r, acting thruugh the Director rH tire United States Fish and

Wildlife Service, n_l later Ihan the r_ineti.cth d,o' after the ¢_:tteof such receipt. If such State is so notified _t
V
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O by the Administrator, ii shall not issue the proposedpermit unlil after the receipt of such comments
from the Administrator, or alter such ninetieth day, whichever first occurs. Such State shall not issue

such proposed permit after such ninetieth day if it has received such written comments in which the

Admin!¢trator objects (A) to the issuanceof such proposedpermit and suchproposed permit is one that

has been submitted to the AdminisWator pursuant to subsection (h)(1)(E), or (B) to the issuanceof such

proposed permit as being outside the requirements of this section, including, but not limited to, the

guidelines developed undersubsection (b)(l)Of this section unless it modifies such proposed permit in

accordance with such comments. Whenever the Administrator objects to the issuance of apex'mitunder

the preceding sentencesuch written objection shall contain a statementof the reasonsfor such objection

and the conditions which such permit would include if it were issuedby the Administrator. In any ca_

where the Administrator objects to the issuance of a permit, on requestof the State, apublic hearing shall

be held by the Administrator on suchobjection. If the Statedoes not resubmit such permit revised to

meet such objection within 30 days after completion of the hearing or, if no hearing is requestedwithin

90 days after the date of suchobjection, the Secretary/nay issue the permit pursuant to subsection(a) or

(e) of this section, as the casemay be, for such source in accordancewith the guidelines and

requirements of this Act.

(k) In accordance with guidelines promulgated pursuant to subsection0)(2) of _ction 304 of this Act [33

U.S.C. i314(i)(2)], the Administrator is authorized to waive the requirements of subsection(j) of this

section at the time of the approval of a program pursuant to subsection(h)(2)(A) of this section for any

category (including any class, type, or size within such category) of discharge within the State submitting

such program.

(i) The Administrator shall promulgate regulations establishing categories of discharges which he

O not subject to the requirements (j) this section in _myState with a
determines shall be of subsection of

program approved pursuant to subsection (h)(2)(A) of this ,section. The Administrator may distinguish

among classes, types, and sizes within any category of discharges.

(m) Not later than the ninetieth day after the date on which the Secretary notifies the Secretary of the

Interior, acting through the Director of the United States Fish mid Wildlife Service that (1) an application

for a permit under subsection (a) of this section has been received by the Secretary, or (2) the Secretary

proposes to issue a genen_! permit under subsection (e) of this _ction, the Secretary of the Interior,

acting through the Director of the United States Fish and Wildlife Service, shall submit any comments

with respect to such application or such proposed general permit in writing to the Secret,my.

(n) Nothing in this section shall be construed to limit the authority of the Administrator to lake action

pursuant to section 309 of thi,,;Act 133 U.S.C. 13191.

(o) A copy of each permit application and each permit issued under this section shall bc available to the

public. Such permit application or portion therex)t', shall further be available on request fox'the purpose of

reproduction.

(p) Compli,-mce with a permit issued pursuant to this section, including any activity carried out pursuant

to a general permit issued under this _ction, shall be deemed compliance, for purposes of sections 309

and 505 133 U.S.C. 1319, 1365], with sections 301,307 and 403 133 U.S.C. 1311, 1317, 1343].

(q) Not later than the one-hundred-eightieth day "afterthe date of enactmenl of this subsection [enacted

Dec. 27, 1977], the Secretary shall enter into agreements with the Administrator, the Secretaries of the

Departments of Agriculture, Commerce, Interior, and Tr'ansportation, and the heads of other appropriate

Federal agencies to minimize, to the maximum extent practicable, duplication, needless paperwork, and

delays in the issuance of permits under this ,section. Such agreements shall be, developed to assure that, to

O extent practicable, a respect to an application for a permit under subsection
file maximum decision with

_i_llr, i ti li p _qlli ,ii _1i ,i_ iii,, I IIl'l_ll , 11 II1........ IIp_l I ......... 151' IIlJillJqp............ .... ' ........... .......... r,,nlr, 'i_ ..... II,Iii", _l!l ' I,.... II ...... ,.................. ,................. IF',........
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(a) of this section will be made not later than the ninetieth day after the date the notice for such _11
application is published under subsection (a) of this section.

(r) The discharge of dredged ox'fill material as part of the construction of a Federal project specifically

authorized by Congress, whether prior to or on or after the date of enactment of this subsection [enacted

Dec. 27, 1977], is notprohibited by or otherwise subject lo regulation under this section, or a State

program approved under this section, or section 301(a) or 402 of the Act [33 U.S.C. 131l(a) or 1342]

(except for effluent standm'dsor prohibitions under section 307 [33 U.S.C. 1317]), if information on the

effects of such discharge, includingconsideration of the guidelinesdeveloped under subsection (b)(l) of

this section, is included in an environmental impact statement for such project pursuant to the National

Environmental Policy Act of 1969and such environmental impact statement has been submitted to

Congress before the actual discharge of dredged or fill material in connection with the construction of

such project and prior to either authorization of such project or an appropriation of funds for such
construction.

(s) (1) Whenever on the basis of any information available to him the Secretary finds that any person is

in violation of any condition or limitation set forth in a permit issuedby the Secretary under this section,

the Secretary shall issue an order requiring such person tocomply with such condition or limitation, or

the SecretarT shall bring a civil action in accordance withparagraph (3) of this subsection.

(2) A copy of any order issued under this subsection shall be sent immediately by the Secretary to the

State in which the violation occurs and other affected States. Any order issued under this subsection

shall be by personal service and shall state with reasonable specificity the nature of the violation,

specify a time for compliance, not to exceed thirty days, which the Secretary determines is reason-

able, taking into account the seriousness of the violation and any good faith eftons to comply with

applicable requirements. In any case in which an order trader this subsection is issued to a corpora-
tion, a copy of such order sh'alibe served on any appropriate corporate officers.

(3) The Secretary is authorized to commence a civil action for appropriate relief, including a perma-

nent or temporary injunction for any violation for which he is authorized to issue a compliance order

under paragraph (1) of this subsection. Any action under this paragraph may be brought in the dis-

trict court of the United States for the district in which the defendant is located or resides or is doing

business, and such court shall have jurisdiction to restrain such viokltion and to require compliance.

Notice of the commencement of such action shall be given immediately to the appropriate State.

(4) Any person who violates any condition or limitation in a permit issued by the Secretary under

this _ction, and any person who violates any order issued by the Secretary under paragraph (1) of

this subsection, shall be subject to a civil penalty not to exceed "$25,000 per day for each violatior|".

In determining the amount of a civil penalty the court shall consider the seriousness of the violation

or violations, the economic benefit (if any) resulting from the violation, any history of such viola-

lions, any good-faith eflbrts to comply with the applicable requirements, the economic impact of the
penalty on the violator, and such other matters as justice may require.

(t) Nothing in this section shall preclude or deny the right of any State or interstate agency to control the

discharge of dredged or fill material in any portion of the navigable waters within the jurisdiction of such

Stale, including any activity of any Federal agency,and each such agency shall comply with such Slate

or interstate requirements both substantive and procedur,'dto control the discharge of dredged or fill

material to lhc same extent that any person is subject to such requirements. This ,sectionshall not be

construed as al'fectingor impairing the authority of the Secretary to maintain navigation.

®
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[The FederalWater Pollution Control Act (Clean Water Act) was enactedby P.L. 92-500, October 18, 1972, 86 Star.816; 33 U.S.C.

O 1251 et seq.; Amended by P.L.93-207, December 28, 1973; P.L. 243, Janusxy 2, 1974; P.L. 93-592, January 2, 1975; P.L. 94-238,March 23, 1976; EL. 94-273, April 21, 1976; P.L. 94-558, October 19, 1976; P.L. 95-217, December 28, 1977; P.L. 95-576,

November 2, 1978;P.L. 96-148, December 16, 1979;, P.L. 96-483, October 21,198_ P.L. 96-510, December 1 I, 1980; P.L. 96.561,
December 22, 1980;,P.I,, 97-35, August 13, 1981; P.L. 97-117, December 29, 1981;P.L. 97-164, April 2, 1982;P.L. 97.440, January
8, 1983;P.L. 100-4, February 4, 1987.]

®
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SECTION 9 OF THE RIVERS AND HARBORS ACT

[33U.S.C.401l

§401. Construction of bridges, causeways, dams or dikes generally; exemptions

lt sh_dl not be lawful to construct or commence the construction of any bridge, causeway, dam, or dike

over or in any port, roadstead, haven, harbor, canal, navigable river, or other navigable water of the

United States until the consent of Congress to the building of such structures shall have been obtained

and until tile plans for (1) the bridge or causeway shall have been submitted to and approved by the

Secretary of Transportation, or (2) the dam or dike shall have been submitted to and approved by the

Chief of Engineers and Secretary of the Army. However, such structures may be built under authority of

the legislature of a State across rivers and other waterways the navigable portions of which lie wholly

within the limits of a single State, provided the location and plans thereof are submitted to and approved

by the Secretary of Transportation oi"by the Chief of Engineers and Secretary of the Army before

construction is commenced. When plans for any bridge or other structure have been approved by the

Secretary of Transportation or by the Chief of Engineers and Secretary of the Army, it shall not be lawful

to deviate from such plans either before or after completion of the structure unless modification of said

plans has previously been submitted to and received the approval of the Secretary of Transportation or

the Chief of Engineers and the Secretary of the Army. The approval required by this _ction of the

location and plans or any modification of plans of any bridge or causeway does not apply to any bridge

or causeway over waters that are not subject to the ebb ,and flow of the tide and that are not used and are

not susceptible to use in their natural condition or by reasonable improvement as a means to transport ,dh

interstate or foreign commerce, q_

(Mar. 3, 1899, cb. 425, Sec. 9, 30 SUit. 1151; Oct. 15, 1982, Pub. L. 97-322, title I, Sec. 107(b), 96 stat.

1582; Jan. 12, 1983, Pub. L. 97-449, Sec. 2(f), 96 Stat. 2440.)
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O SECTION 10 OF THE RIVERS AND HARBORS ACT

[33 U,S. C. 403]

§403. Obstruction of navigable waters generally; wharves; piers, etc.; excavations and filling in

The creation of any obstruction not affirmatively authorized by Congress, to the navigable capacity of

any of the waters of the United States is prohibited; and it shall not be lawful to build or commence the

building of any wharf, pier, dolphin, boom, weir, breakwater, bulkhead, jetty, or other structures in any

port, roadstead, haven, harbor, canal, navigable fiver, or other water of the United States, outside

established harbor lines, or where no harbor lines have been established, except on plans recommended

by the Chief of Engineers and authorized by the Secretary of die Army; and it shall not be lawful to

excavate or fill, or in any manner to alter or modify the course, location, condition, or capacity of, any

port, roadstead, haven, harbor, canal, lake, harbor or refuge, or inclosure within the limits of any

breakwater, or of the channel of any navigable water of the Untied States, unless the work has been

recommended by the Chief of Engineers and authorized by the Secretary of the Army prior to beginning
the _me.

(Mar. 3, 1899, ch. 425, Sec. 10, 30 Stat. 1151.)
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SECTION 3. IMPLEMENTING REGULATIONS

Introduction

This section contains the implementing regulations for dredge and fill operations
which are under two CFR Titles--33 CFR and 40 CFR. The relevant Title 33 regulations
(Parts 320 to 323, 325, and 328 to 330) deal with the general regulatory policies of the
Corps, the implementation of RHA Sections 9 and 10 and CWA Section 404, the
processing of Department of the Army permits, and the subject of Nationwide permits,
which can cover broad categories of actions across the country. The EPA Guidelines for
selection of disposal sites for dredge or fill materials under Section 404(b)(1) of the CWA
are given in 40 CFR 230. That part consists of Subparts (A) through (I) and is introduced
separately after the discussion of the Title 33 regulations, below. Title 40 CFR 231
describes the process under CWA Subsection 404(c) whereby EPA may prevent or restrict
the use of an area as a dredge or fill discharge site. Title 40 CFR 232 contains definitions
applicable to the Section 404 program for discharges of dredged or fill material.

In addition to file implementing regulations described, the DOE should be aware of

O the "elevation of review" process that may occur during the Corps' decisionmaking on a
§ 404 permit application. Pursuant to § 404(q) of' the CWA, the respective Administra-
tors/Secretaries of EPA and the Departments of Agriculture (USDA), Commerce (DOC),
Interior (DOI), and Transportation (DOT) have signed Memoranda of Agreement
(MOAs) with the Secretary of the Army, providing for elevated 404 permit review under
certain circumstances. For EPA, DOC, USDA, and DOI the agreements say that these
agencies may recommend modification or denial of a permit application if they have major
objections to it. If the District Engineer (DE) disagrees, the agencies may request elevation
of the application review to a higher level of the Corps. In some cases, this could affect
the processing of a DOE § 404 permit application.

The DOT agreement, on the other hand, covers only appeal by DOT of DE decisions
on its own applications. That is, DOT cannot request elevation for a non-DOT application.
Thus, EPA, DOC, USDA, or DOI can, upon review of a DOE application, suggest
modification or termination of the proposed action, while DOT may not make recommen-
dations on the applications of other agencies. The Department of the Army makes the
final decision, whatever the recommendations of other agencies or departments may be.

While these MOAs arise under authority of CWA § 404(q), ali are applicable not only
to CWA § 404 perrnits, but to RHA § 10 permits as weil.
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33 eFR Chapter li----Corpsof Engineers:Parts 320 to 323, 325,
328, and 330

Each of the parts of Chapter II that relate directly to DOE dredge or fill activities are
summarized below. Copies of these implementing regulations follow this discussion.

33 CFR 320--General Regulatory Policies

Part 320 provides the overall regulatory approach of the Corps, placing high priority
on impacts to navigation and on consideration of what projects best serve the public
interest (considering environmental, econornic, aesthetic, and other factors). Any regula-
tions under the CWA should have, as their primary objective, provisions which give
environmental factors the greatest weight. Part 320 policies apply directly to CWA§ 404
andRHA §§ 9 and 10, and they also implement other laws and CWA sections. Individual
and General (both Regional and Nationwide) Permits are discussed. Department of the
Army permits may be required under all three sections (CWA § 404, RHA §§ 9 and 10)
discussed in this Reference Book.

Part 320 addresses the coordination of Corps permitting with several other environ-
mental protection acts, including the National Environmental Policy Act tNEPA, P.L.
91-1190).Additionally, the Federal Power Act (P.L. 66-280), as amended, allows the DOE
to license the construction and operation of various waterway structures, although if
navigable waters are concerned, the Corps must approve the project plans [Ref. i_
§ 320.3(f)]. The Ocean Thermal Energy Conversion (OTEC) Act of 1980 (P.L. 96-320)
allows the National Oceanic and Atmospheric Association (NOAA) to license OTEC
structures, although RHA § 10 and eWA § 404 permits may also be required within the
territorial seas. Wetlands protection receives extensive consideration under Part 320.
Where possible, the Corps will process permit applications in parallel with other permit-
ting agencies to expedite permit issuance.

When a proposed project may interfere with an already authorized federal project, the
applicant will be notified. Nevertheless, Part 320 exempts the U.S. ft'ore liability if damage
to non-government structures or work authorized by the RHA or eWA occurs in the course
of federal activities. Federal applicants for Departrn'ent of the Army permits of any kind
must coordinate with existing state coastal zone management programs (see Reference
Book on the Coastal Zone Management Act). Part 320 also states that federal projects
will be "entitled to substantial consideration in the Corps' public interest review," as will
energy conservation and development projects generally. In § 320.4(a)(3), provision is
made for consideration of public comments, including expert counsel on matters in public
interest review.

No CWA§ 404 permits may be issued without comFliance with the EPA § 404(b)(1)
guidelines at 40 CFR 230 (see guideline description later in Section 3 of this Reference
Book). The Corps will accept state, local, or tribal dredge/fill land use decisions, unless
overriding issues of national interest are involved. This includes issues of relevance to
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O DOE, such as national security and national energy needs. Water quality and wetlands
protection are also considered national interest issues. Changes have been made to provide
for more efficient and effective management of the decision making processes.

33 CFR 321--Permits for Dams and Dikes in Navigable Waters of the
United States

This pmx_outlines regulations, procecmres, special policies, and practices to be
followed by the Corps of Engineers in reviewing applications and authorizing the
construction _f a dam or dike in navigable Waters of the United States. The term "dam or
dike," as it t'ela_esto § 9 of the RHA, is defined to exclude weirs. Previously, the Secretary
of the Army was identified as the authorizing agent for all dams or dikes to be constructed
in navigable waters. Now in this section, district engineers have been authorized to issue
or deny permits. In addition, the approval of the Congress must be obtained for projects
affecting navigable interstate waterways. The approval of the appropriate state legislature
must be obtained if the navigable waterway lies solely within the boundaries of a single
state. The DE is responsible for notifying applicants of the need to obtain either Congres-
sional or state legislature approv',d prior to the issuance of a permit.

33 CFR 322---Permits for Structures or Work in or Affecting Navigable
Waters of the United States

This part prescribes Corps' review of permit applications for certain structures or
O work, per § 10 of the RHA. Part 322 defines structures to include piers, mooring structures,

permanently moored vessels, and power transmission lines, as well as other items. The
definition of "artificial reefs" was added to this section by the National Fishing Enhance-
ment Act of 1984. The term work includes dredging, disposal of dredged material, and
excavation in or filling of a navigable U.S. water. Actions begun or completed, shoreward
of federal harbor lines, before May 27, 1970, do not require a § 10 permit. A CWA § 404
permit may be needed if those actions involved dredged or fill material discharge into
U.S. waters after October 18, 1972. Federal agencies must comply with § 10 permit
requirements, except for certain stated cases (e.g., Congressional exemption of the project
from § 10). State or local certification of a project (see 33 CFR 320.4) does not apply to
federal work or structures unless required by federal law or executive policy. The rest of
Part 322 addresses special Corps' policies toward structure or work permits. Federal outer
continental shelf structures and work are subject to § 10 permits, as are power lines cros-
sing navigable waters. However, DOE water power projects, which may involve such
power lines, are exempt if they are subject to regulation by the Federal Power Act.

33 CFR 323---Permits for Discharges of Dredged Fill Material Into Waters
of the United States

This pm't describes the implementation of CWA § 404 by the Corps. Applicants are
reminded that permits may also be required under §§ 9 and 10 of the RHA. This part also
defines dredged and fill material and what constitutes their discharge. Runoff or overflow

O from a contained land or water disposal area is considered discharge of such materials.



March 1, 1992
Revision 4

The definition of "waters of the United States" has been moved from this section arid O
added to Part 328. Federal agencies are specifically required to comply with these
regulations I§ 323.3(b)]. Several activities are exempted from § 404 permitting. As stated
in Section 1 of this Reference Book, exempted actions of possible interest to DOE include:
maintenance or emergency construction on various waterway structures (e.g., dams, rip
rap, breakwaters), construction of temporary sediment basins (as long as fill is not
discharged into U.S. waters), and construction or maintenance of roads used to move

mining equipment. The Corps lists several criteria (i.e., BMPs--Best Management
Practices) that must be met to control road-related impacts on nearby waters.

Part 323 also stipulates that any discharged material shall be free of toxic pollutants.
If the dredged or fill material contains any toxic pollutant listed under CWA § 307, the
discharge will be subject to applicable toxic effluent standards or prohibitions and will
require a permit as such. The exemption of Congressionally authorized federal projects
under CWA § 404(r) Iwhere an Environmental Impact Statement (EIS) must be submitted

to Congress] is reiterated, and Part 323 states that other state or federal requirements may
still apply. Part 323 also covers EPA/Corps coordination on § 404 permitting. If EPA
guidelines prohibit the use of a disposal site [see CWA § 404(c) and 40 CFR 2301, the
Corps will assess the economic impact of the failure to use the site. In the past, the Corps'
opinion has tended to prevail following such a study. However, if EPA notifies the Corps
that it plans to issue a notice of proposed disposal site withdrawal, the Corps will not issue
a permit for use of the site.

33 CFR 325_Processing of Department of the Army Permits O

Title 33 CFR 325 deals with the application for and processing of dredge and fill
permits by the Department of the Army, along with other kinds of permits issued by the
Army. EIS requirements are discussed, as are public hearings, Endangered Species Act
compliance, pemait duration, the modification or suspension of permits, reporting require-
ments, joint agency review meetings (to expedite permitting), and other features of the
dredge and fill permitting process. The perm!t form appears in Appendix A of Part 325
(included in this Reference Book). Appendix A also requires the permittee to halt work
that could damage historic resources and to protect the,_e resources from inadvertent

damage. Guidance to the Corps on the need for an EIS for an applicant's project (e.g., a
DOE dredge or fill action) and the procedure for EIS completion (by the Corps) appears
in 33 CFR 230. Part 230 is not reproduced in this Reference Book since it consists mainly
of CEQ guidelines to the Corps on overall NEPA irnplernentation. Section 230.14
discusses interagency coordination on EISs in cases where the Corps and another federal
entity may be involved in NEPA compliance. DOE should be aware that the Corp,,; may
require data from the applicant, to enable the Corps to complete the EIS. (Note that 33
CFR 230 is distinct from 40 CFR 230, covered later in this Reference Book, which
addresses EPA guidelines on dredged and fill material disposal sites). Part 325.1(d)(8)
states that as part of a permit application, an applicant must include provisions for siting,
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construction, monitoring, and managing an artificial reef under' the National Fishing
O Enhancement Act of 1984.

Additionally, Part 325 says that project applicants must inform the Corps of the type
and quantity of material involved, dredging methods, and disposal plans, if navigable U.S.
waters are involved. For major projects, Part 325 urges a pre-permit application consulta-
tion with the Corps. Creation of darns or impoundments may also require compliance with
state safety criteria. Copies of permits for construction of aerial transmission lines across
navigable waters will be sent to the NOAA. Section 325.2 states that federal applicants
must comply with approved Coastal Zone Management Programs (per 15 CF_, 930).
Dredging activities that would affect an authorized federal navigation project will be
coordinated with that navigation effort. Part 325 also says that NEPA compliance may
prevent the Corps from making a permit decision during the usual 60 day period.
Maintenance dredging, which the DOE might become invelved in, can be permitted for
up to 10 years at a time.

33 CFR 328---Definition of Waters of the United States

The definition of "waters of the United States" is in Part 328, which was added for

clarification of the scope of the Section 404 permits program. No real changes were made
to the original definition or to the scope of jurisdiction. The EPA, however, added certain
waters to this definition. These waters include:

O • waters which are, or would be, habited by birds protected by
Migratory Bird Treaties;

waters which are, or would be, used by other nfigratory birds
which cross state lines;

• waters which tug, or would be, subject to habitation by
endangered species; or

• waters used to irrigate crops sold in interstate commerce.

The EPA can decide from particular water categories if the waters in question are
"waters of the United States." The definition for "tidal waters" has also been added.

Section 328.5 reflects both natural and man-made changes to the limits of the waters of
the United States.

33 CFR 329--Definition of Navigable Waters of the United States

'This regulation defines the term "navigable watersof the United States" as it is used
to define authorities of the Corps of Engineers under the RHA. It also sets forth the policy,

O practice and procedure to be used in determining the extent of the jurisdiction of the Corps
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of Engineers and in answering inquiries concerning "navigable waters of the United O
States." This definition does not apply to authorities under the CWA which are found
under 33 CFR Parts 323 and 328.

33 CFR 330--Nationwide Permit Program

This part, which was recently amended [November 22, 1991, 56 FR 59110 (see
summary of this final rule at the end of this section of the Reference Book)] describes a
Corps General Permit called a Nationwide Permit (NWP) that authorizes certain broad
categories of activities across the U.S. NWPs are issued pursuant to either Section 10 of
the RHA or Section 404 of the CWA. A large number of activities are eligible under Part
330 for NWPs, although if DOE activities are not generic enough to qualify, they may
instead require Regional or Individual Permits. Section 330.5 sets forth the procedures
for modifying, suspending, or revoking a NWP. Section 330.4(c) requires a state water
quality certificate for NWPs which may result in any discharge into the waters of the
United States. Under § 330.4(d), anapplicant must furnish to the district engineer, acoastal
zone management consistency plan. Section 330.6(a) slates that permittees may request
confirmation from DEs that an activity meets NWP standards.

The following activities and structures of possible relevance to DOE are potentially
eligible for NWPs: core sampling and seismic exploratory operations; outer continental
shelf oil, gas, and mineral exploration smlctures; anchorage or mooring structures (which
could relate to DOE Stzategic Petroleum Reserve efforts); and the discharge of material

as backfill or bedding for utility lines (a possible power administration concern). O

Other items relevant to DOE include:

• NWPs may be granted for fills associated with existing small
hydropower projects that DOE licenses IAppendix A (A)(17)].

• Following a comment period, the Corps may grant NWPs to
actions categorically excluded from NEPA documentation by
another federal agency. These actions could include dredge/fill
discharges undertaken or financed by federal agencies such as
DOE IAppendix A (A)(23)1.

* If a NWP involves a discharge into a wetland, the notification
must include a wetland delineation. The DE will review the
notification and determine if the individual and cumulative
adverse environmental effects are more than 1ninimal. If the

adverse effects are more than minimal, the DE will notify the
prospective permittee that an individual permit is required or
that the prospective permittee may propose measures to

@
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O mitigate loss of special aquatic sites, including wetlands,the

to reduce the adverse impacts to minimal I§ 330.1(e)(3)1.

40 CFR Chapter I---EnvironmentalProtectionAgency:Parts 230
to 232

qlmse parts of Title 40 of the CFR which have tile most relevance to DOE cb'edge or
fill activities are sumrnarized below. Copies of these implementing regulations follow this
discussion.

40 CFR 230---Section 404(b)(1): Guidelines for Specification of Disposal
Sites for Dredged or Fill Material

Title 40 CFR Part 230 consists of nine subparts (A through I), sunamarized below, in
which EPA tells the Corps how to determine the suitability of a dredged or fill material
dis_"3sal site. Biological, chemical, and physical parameters, as well as present human use
of the proposed site and adjacent areas, are considered. A provision exists for states to
assume permitting of disposal sites, although very few have chosen to do so, as yet. Each
subpar_ daat discusses an impact category (e.g., aquatic ecosystem impacts) describes
those environmental assets ( alues ) that could be damaged or lost. While permit

= applicants might find it useful to become familiar with the Guidelines, these criteria are
O chiefly for use by the permit reviewer (i.e., die Corps) during evaluation of dredged or fill

material disposal applications.

Subpart A---4;eneral

: This subpart explains the applicability of the Guidelines to disposal site selection and
C.lea_lWater Act. lt defines terms used intheir importance iraupholding the tenets of the " •

the other Subparts. The Guidelines tell the permitting authority (i.e., the Corps) how to
specify a disposal site to a party wishing to dispose of dredged or fill material. The term
"'pollutant" in Subpart A includes not only dredged spoil, but also radioactive materials
l.tatcovered by the Atomic Energy Act, such as radium and accelerator-produced isotopes.
Subpart A urges use of General Permits whenever a broad category of actions is planned
having relatively min(_r impacts, either individually or together. Exceptions to this may
occur ii"the proposed action has the potential for adverse impacts on a sensitive ecosystem
at one particular l¢_cation, in which case an Individual Permit should be considered.

Subpart B_Compliance with the Guidelines

This subpart offers directions to the Corps on how to decide if a planned disposal site
will comply with the Guidelines. Attention is given to tlm ecosystem, chemical, and
physical effects (_f the proposed dredge or fill discharge; minimizing the mixing zone
where the discharge (_.ccurs'and thoroughly exploring alternative.,: to the planned action.

, lr' the action is subject to NEPA documentation, Subpart B notes that in most cases, NEPA
documents (including Corps EISs) should provide adequate consideration of the alterna-

O tives. If significant unrnitigable adverse effects on water quality will result from the
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dredged or fill material discharge_ a permit tnight be granted only through CWA O
§ 404(b)(2), which calls for an economic impact analysis of the action on navigation and
anchorage. Both the individual and cumulative impacts of a project are considered.
Following this analysis, the Corps will determine that (1) the project complies with the
Guidelines, (2) that it will comply if certain steps are taken to minimize pollution, or (3)
that the project fails to comply. Subpart B notes that a project complying with the
Guidelines still may not get a 404 discharge permit bec, .se of other Corps (or State)
"procedural and substantive requirements."

A MOA providing general guidance to Corps and EPA personnel on implementing
the Guidelines set forth at § 230.10 under CWA § 404(b)(1) was published in the Federal
Register on December 14, 1989 (54 FR 51319). A copy of this MOA may be found in
Section 5 of this Reference Book.

Subpart C--Potential Impacts on Physical and Chemical Characteristics of the
Aquatic Ecosystem

This • ,_bpartdescribes physical and chemical factors that the Corps (or state permitting
authority) should use in determining the compliance of a proposed project with the § 404
Guidelines. These factors include: (1)substrate effects, (2)suspended particulates/turbid-
ity, (3) water quality parameters, (4) current patterns and water circulation, (5) normal
water level fluctuations, and (6) effects of the discharge on salinity gradients. Measures
to minimize adverse impacts on these factors are discussed in Subpart H of the Guidelines i_
(discussed below).

Subpart D--Potential Impacts on Biological Characteristics of the Aquatic
Ecosystem

Adverse impacts outlined in this subpart are 'also used for the Corps determination of
compliance with the Guidelines. Biological impacts covered by Subpart D include effects
on: threatened and endangered species, fish and other organisms in the aquatic food chain,
and associated wildlife. Again, impact mitigation is covered in Subpart H. The kinds of
adverse dredge or fill impacts addressed in Subpart D include habitat destruction,
proliferation of undesirable species at the expense of the original biological community,
smothering of organisms by disposed materials, and overall decreases in the productivity
and nutrient export of the affected ecosystem.

Subpart F_-Potenlial Impacts on Special Aquatic Sites

This subpart acts to protect sites that have special importance because of their habitat,
productivity, or other significant assets that are easily disrupted by such actions as dredge
and fill discharges. Among the sites considered are: sanctuaries or refuges designated by
federal or state law or local ordinance, wetlands, mud flats, vegetated shallows, coral reefs,
and riffle-and-pool complexes. Adverse impacts can include changes in water circulation
through these areas, smothering of vegetation or corals, and other habitat changes that

O

3-8



March1,1992
Revision4.

O would alter the unique ecological features of the sites and change or destroy their ability
to support native wildlife.

Subpart F--Potential Effects on Human Use Characteristics

This subpart considers potential dredged or fill material discharge impacts on munici-
pal and private water supplies; recreational and commercial fisheries; water-related
recreation; aesthetics; and parks, national or historic monuments, national seashores,
wilderness areas, research sites, and similar preserves. Within these categories, the Corps
must address the possible loss of such values as: adequate potable water quality; avail-
ability of fishing or continuation of fish reproduction; recreational waters; substrate or
odor characteristics affecting private property; and the educational, historic, or scientific
assets of an area.

Subpart G--Evaluation and Testing

This subpart details procedures the Corps must follow to decide whether a planned
project complies with Section 404 Guidelines, considering ali of the possible impact
factors described in the previous subparts. This decision constitutes the Factual Determi-
nation made by the Corps as the permit-granting authority. The procedures emphasize
assessment of the project site for prior contamination by industrial or other pollutants; use
of data gathered by others for the site, or one similar to it, in order to reduce duplication
of analyses; and examination of federal, state, and local records of possible prior site
contamination. Subpart G also notes that, where the discharge site will be adjacent to the

O extraction site and thus subject to the same sources of contaminants, further degradationof the disposal site is not likely, although prevention of material transport to less-contami-
nated surrounding areas is desirable, The rest of Subpart G gives specifics on chemical,
biological, and physical tests that the Corps may need to do to evaluate impacts of'
discharges.

Subpart H--Actions to Minimize Adverse Effects

While this subpart provides suggestions on the ways to minimize dredged or fill
material discharge impacts, it is not intended to be all-inclusive. Choice of discharge
location; timing of discharges; treatment of dredged or fill material before discharge;
post-discharge treatment methods; discharged material dispersion techniques; choice of
equipment used to handle dredged/fill material; and ecosystem habitat avoidance, en-
hancement, or restoration are discussed. Subpart H specifically suggests that, where
dredging funded by federal agencies other than the Corps is involved, the Corps should
"maintain desired water quality of the return discharge through agreement with the federal
funding authority on scientifically defensible pollutant concentration levels, in addition
to any applicable water quality sumdards."

Subpart I--Planning to Shorten Permit Processing

The EPA and the Corps, after consultation with affected states, may identify (1) future
disposal sites and (2) sites generally not suitable for dredged or fill material disposal. The
Guidelines described in the preceding subparts should direct these determinations. Fur-

ther, the identification of a possible disposal site does not comprise a disposal permit.
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Conversely, the decision that an area may not be a suitable site does not preclude permit O
applications for discharge in that area.

40 CFR 231----Section 404(c) Procedures

Part 231 of Title 40 consists primarily of procedures that the EPA must follow if it
wishes to deny or restrict the use of a dredge/fill material disposal site, pursuant to CWA
§ 404(c), if an unacceptable environmental impact is expected by EPA. The regulations
are significant to the DOE because they describe not only the kinds of adverse impacts
that might cause EPA to limit the use of a disposal site, but also the provisions for public
comment and public hearings on EPA's proposed actions under § 404(c). Further, 40 CFR
231 includes appeal procedures that may be employed by the Corps and the 404 permit
applicant (e.g., DOE). Under 40 CFR 231, the EPA may object to adverse impacts on
municipal water supplies, shellfish beds, fishery areas, or wildlife and recreation areas. If
the EPA proposes to veto or limit the use of a site, it must notify the District Engineer. If
the problems with site use cannot be resolved at that level within 15 days, EPA must
publish notice of its site restriction intent and offer the opportunity for public hearings.
The final EPA decision on disposal site use is only made after EPA consultation with both
the Corps and the 404 permit applicant. If the applicant and the Corps can devise a method
to prevent the anticipated adverse impacts, EPA may withdraw disposal site restrictions.

The DOE should be aware that in emergency situations 40 CFR 231 allows EPA to
suspend a 404 permit that has already been granted. The EPA will take such actiorronly ii
if it believes that a permitted discharge presents danger of irreparable harm to municipal
water supplies, shellfish beds, or the other environmental assets mentioned above. Once
the EPA suspends a 404 permit, the pert'nit must again go through the Part 231 review
process, to determine whether it can be re-issued if the proposed action is modified or
must be revoked altogether.

40 CFR 232,---404 Program Definitions; Exempt Activities Not Requiring
404 Permits

Part 232 contains definitions applicable to the § 404 program for discharges of dredged
or fill material. These definitions apply to both the federally operated program and state
administered programs after program approval. This part also describes those activities
which are exempted from regulation.

FINALCORPSREGULATORYCHANGE

Nationwide Permit Program Regulations and Issue, Reissue, and Modify
Nationwide Permits

Acting under Section 404 of the Clean Water Act, on November 22, 1991 (56 FR

59110), the Corps issued a final rule (Notice of Proposed Rulemaking: April 10, I991) AL
amending its NWP program regulations at 33 CFR 330. The revisions ate intended to /F
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O clarify the NWP program and lead to greater protection of the environment while
decreasing the effort expended in regulating authorized activities. NWPs are a type of
general permit authorizing certain actions or projects deemed to have minimal impacts on
aquatic environments, including wetlands. Unlike individual permits, NWPs allow for
tittle, if any, delay or paperwork. The rule makes several changes to the NWP program.

First, DEs are given discretionary authority to suspend, modify, or revoke a specific
activity's authorization under a NWP. This authority can only be used to further condition
or restrict the applicability of a NWP for cases where the adverse environmental effects
may be more than minimal or otherwise warranted by public interest factors which are
described at 33 CFR 320.4.

Second, the predischarge notification (PDN) provision required by certain NWPs has
been simplified. The DE will have a 30-day period beginning on the date of receipt of the
notification to review the proposed activity. Unless otherwise notified by the DE within
the review period, the permittee will be able to proceed with the authorized NWP activity
after the 30-day period has passed. In reviewing a proposed activity under a NWP, the
rule will allow the DE to consider mitigation steps (e.g., establishing buffer zones to
protect aquatic resource values and reducing project size) that could be taken to reduce

adverse environmental effects to the minimal level. A permittee maY still seek authoriza-
tion for a proposed activity under a regional general permit or an individual permit if

O approval is denied for a NWP.
Third, the Corps is (1) reissuing the 26 existing NWPs, some with modifications and/or

clarifications; (2) issuing 10 new NWPs including those authorizing wetland restoration
activities and emergency watershed protection projects; and (3) adding the best manage-
ment practices currently found at 33 CFR 330.6 as conditions to the NWPs. The rule
moves the NWPs and their conditions from 330.5(a) and (b) to a new appendix A to part
330. Unless modified, revoked, or reissued sooner, a NWP will expire five years from its
effective date. Upon the expiration of the NWPs, the Corps will remove appendix A from
the CFR and issue NWPs separately from their regulations.

Finally, it should be noted that when dealing with projects which may affect threat-
ened/endangered species or critical habitats under the Endangered Species Act (ESA) or
historic properties under the National Historic Preservation Act (NHPA), the rule states
that federal agencies should follow their own procedures for compliance with the
applicable statute. However, the Corps will have to make certain that the federal permit-
tee's action also meets the Corps' responsibilities under the ESA or NHPA. The rule
became effective on January 21, 1992.
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O Corps of Engineers, Dep_u'tmentof the Army §320.1PART 320--GENERAL paperwork and delays is a continuing Corps
REGULATORY POLIC IES goal.

Sec. (5) The Corps believes that state and
federal regulatory programs should320.1 Purpose and scope.

320.2 Authorities to issue permits, complement rather than duplicate one
320.3 Related laws. another. The Corps uses general permits,joint

320.4 General policies for evaluating processing procedures, interagency review,
permit applications, coordination, and authority transfers (where

authorized by law) to reduce duplication.
(6) The Corps has authorized its district

Authority: 33 U.S.C. 401 et seq.; 33 engineers to issue formal determinations
U.S.C. 1344; 33 U.S.C. 1413. concerning the applicability of the Clean

Water Act or the Rivers and Harbors Act of
Source: 51 FR 41220, Nov. 13, 1986, 1899 to activities or tracis of land and the

unless otherwise noted, applicability of general permits or statutory
exemptions to proposed activities. A

§320.1 Purpose and scope, determination pursuant to this authorization
shall constitute a Corps final agency action.

(a) Regulatot7 approach of the Corps of Nothing contained in this section is intended
Engineers. to affect any authority EPA has under the

(1) The U.S. Army Corps of Engineers has Clean Water Act.

been involved in regulating certain activities (b) Types of activities regulated. This Part
in the nation's waters st,lee 1890. Until 1968, and the Parts that follow (33 CFR Parts 321
the primary thrust of t_e Corps' regulatory through 330) prescribe the statutory
program was the protecta'm of navigation. As authorities, and general and special policies
a result of several new laws and judicial and procedures applicable to the review of
decisions, the program has evolved to one applications for Department of the Army

O involving the considerat: ,'_ of the full public (DA) permits for controlling certain activitiesinterest by balancing me favorable impacts in waters of the United States or the oceans.
against the detrimental impacts. This is This part identifies the various federal statutes
known as the "public interest review." The which require that DA permits be issued
program is one which reflects the national before these activities can be lawfully
concerns for both the protection and undertaken; and related Federal laws and the
utilization of important re_urces. general policies applicable to the review of

(2) The Corps is a highly decentralized those activities. Parts 321 through 324 and
organization. Most of the authority for 330 address special policies and procedures
administering the regulatory program has applicable to the following specific classes of
been delegated lo the thirty-six district activities:
engineers and eleven division engineers. If a

(1) Dams or dikes in navigable waters of
district or division engineer makes a final the United States (Part 321);
decision on a permit application in

(2) Other structures or work including
accordance with the procedures and excavation, dredging, and/or disposal
autht_rities contained in these regulations (33 activities, in navigable waters of the United
CFR Parts 320 through 330), there is no States (Part 322);administrative appeal of that decision.

(3) The Corps seeks to avoid unnecessary (3) Activities thai alter or modify thecourse, condition, location, or capacity of a
regulatory controls. The general permit navigable water of the United States (Partprogram described in 33 CFR Parts 325 and
330 is the prim,wy method of eliminating 322);(4)'Construction of artificial islands,
unnecessary federal control over activities inslallations, _md other devices on the outer
which do not justify individual control or continental shelf(Part 322)'
which are adequately regulated by another

(5) Discharges of dredged or fill material
agency, into waters of the United States (Part 323);

(4) The Corps is neither a proponent nor (6) Activities involving the Wansportation
opponent of any permit proposal. However, of dredged material for lhc purpose ofthe Corps believes that applicants are due a

O timely decision. Reducing unnecessary disposal in oce al'Jwaters (Part 324); and



March1,ICY)2
Revision4

§320.2 33 CFR Ch. I1 v
(7) Nationwide general .permits for certain navigable water of lhc United States in the

categories of aclivities (Part 330). absence of Congressional consent and
(c)Forms of authorization. DApermilsfor approval of the plans by lhc Chief of

the above described activities are issued Engineers and lhc Secretary of lhc Army.
under various forms of authorization. These Where the navigable, portions of the
include individual permits thai are issued waterbody lie wholly wilhin lhc limits of a
following a review of individual applications single stale, the slruclure may he built under
and general permits that aulhorize a category authority of lhc legislature of limt state ii lhc
or categories of activities in specific location and plansorany mc_dification thereof
geographical regions or nationwide. The term are approved by the Chief of Engineers and
"general permit" as used in these regulations by lhc Secretary of lhc Army. The instrument
(33 CFR Pz_s 320 through 330) refers to both of authorizalion is designated a permil (See
those regional permits issued by district or 33 CFR F'an 321.) Section 9 also pertains lo
division engineers on a regional basis and to bridges and causeways bul the authority of lhc
nationwide permils which are issued by lhc Secrelary of the Army and ChiefofEnginee_
Chief of Engineers through publication in lhc with respect lo bridges and causeways was
Federal Register and are applicable Iransferred to lhc Secretary of Translx)rtafion
throughout the nation. The nationwide trader the Deparlrnent of Transportation Act
permits :ire found in 33 CFR Pan 330. Ii"an of Ck:lober 15, 1966 (49 U.S.C. 1155g(6)(A)).
activity is covered by a general permit, an ADA permit pursuant to _:ction 404 of lhc
application for a DA permit does not have to Clean Waler Act is required for the discharge
bc rnade. In such ca._s, a person rnust fmly of drcdged or fill material into walcrs of lhc
cornply with the conditions contained in the United States associated with bridges and
gcneral permit to satisfy rcquirements of law causcways. (Sec 33 CFR Part 323.)
for a DA permit. In certain cases (b) Section 1() of the Rivers and Harbors
pre-notification may bc required bcforc Act approved March 3, 1899, (33 U.S.C. 403)
initiating construction. (See 33 CF:R330.7) (hereinafter referred to as section 10),

(d) General instructions. General ix)iicies prohibits lhc unauthorized obstruclion or l/
for evaluating permit applications _, tk)und altcratior| of any navigable watcr of lhc
in this part. Special l_)licies thai rrqate to Uniled Stales. The conslruclion of any
parlicular activities are found in Parts 321 structure in or over any navigable water of lhc
through 324. The procedures for prcx;essing Uniled Stales, the excavating from or
individual l_nnits and general pcn nits are del-x)siting of material in such waters, or the
containcd in 33 CFR Part 325. The terms accomplishment of any other work affecting
"navigable walers of the United States" and the course, Iocatior|, ccmdilion, or capacity of
"waters of the United Slates" are used such waters is unlawlul unless lhc work ha,s

frcquenlly throughout these regulations, and been recommended by the C'hief of Engineer.,;
ii is important from lhc outset thal the reader and authorized by the Secrelary oi the Army.
understand the difference bctween the two. The instrument of authorization is designated
"Navigable waters of the United Stales" are a permit. The authc)rily of lhc Secretary ¢_fthe
defined in 33 CFR Part 329. "lq_escare waters Army to prevent obstn,ictions to navigation in
that arc navigable in the Waditional sense navigable waters of lhc Uniled States WZ|S
where I_rmits are required for certain work extended to artilicial islands, installations,
or structures pursuanl Io Sccticms 9 and 10 of and other devices Ic_:aled on lhc ,.,a_abetl,t¢_lhc
the Rivers and Harbors Act of 1899. "Walcrs ,_award limit of the outer continental shelf,
of the United Slates" ;,iredefined in 33 CFR by seclion 4(t")of lhc Ouler Conlinenlal Shelf
Part 328. These walcrs include more than 1.4mtls Act of 1953 as amended (43 U.S.C.
navigable walers of lhc United States and are !333(e)). (See 33 CFR Part 322.)
lhc waters where pcmlils are required for the (c) Section 11 of the Rivers and ttm-b¢_rs
discharge of dredged or fill material pursuant Act approved March 3, 1899, f33 U.S.C.
to section 404 of the Clean Water Act. 404), authorizes the Secret_iry of the Amty I¢_

eslablish [uirbor lines channelward of which
§320.2 Authorities to issue permits. no piers, wharves, bulkhe;l(l,.;,()r _flher works

(zt) Section 9 (_f lhc Rivers and Harbors maybe extended or (lci_sils made wilh(_ul
Act, approved March 3, 1899 (33 U.S.C. 401) approval of lhc Secretary _t lhc Arn_y.
(hereinaftcr referred lo as _clion g), prohibils Eti_clive May 27, 197(I, lx.'rmils I_r work /
lhc conslructi_m ()f_Jlly d_lrll or dike across any shoreward of those lintrSmust Ix_¢)blaincd in

- 3-i4
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O Corps of Engineers, Dep'm/ment of the Army §320.3accordance with section 10and, if applicable, shellfish beds and fishery areas, wildlife, o1"
section 404 of the Clean Water Act (see recreational are_ts. (See40 CFR Part 230).
§ 320.4(o) of this Part). (g) Section 103 of the Marine Protection,

(d) Section 13 of the Rivers and Harbors Resc,'u'ch and Sanctuaries Act of 1972, as
Act approved March 3, 1899, (33 U.S.C. amended (33 U.S,C. 1413) (hereinafter
407), provides that the Secretary of the Army, referred to as section 103), authorizes the
whenever the Chief of Engineers determines Secretary of the Army, acting through the
that anchorage and navigation will not be Chief of Engineers, to issue permits, ,after
injured thereby, may permit the discharge of notice and opportunity for public hearing, for
refuse into navigable waters. In the absence the transportation of dredged material for the
of a permit, such discharge of refuse is purpose of disposal in the ocean where it is
prohibited. While the prohibition of this determined that the disposal will not
section, -known as the Refuse Act, is still in unreasonably degrade or endanger human
effect, the permit authority of the Secretary of health, welfare, ox mnenities, or the marine
the Army has been superseded by the permit environment, ecological systems, or econom-
authority provided the Administrator, ic potentialities. The selection of disposal
Environmental Pmtection Agency (13PA),and sites will be in accordance with criteria
the states under sections 402 and 405 of the developed by the Administrator of the EPA in
Clean Water Act, (33 U.S.C. 1342 and 1345). consultation with the Secretary of the Army
(See 40 CFR Parts 124 and 125.) and published in 40 CFR Paris 220 through

(e) Section 14 of the Rivers mad Harbors 229. However, similar lo the EPA Admin-
Act approved lVlarch 3, 1899, (33 U.S.C. istrator's limiting authority cited in paragmph
408), provides that the Secretary of the Army, (f) of this section, the Administrator can
on the recommendation of the Chief of prevent the issuance of a permit under this
Engineers, may grant permission for the authority if he finds that the disposal of the
temporary occupation or use of any sca wall, material will result in an unacceptable
bulkhead, jetty, dike, levee, wharf, pier, or adverse impact on municipal water supplies,

O other work built by the United States. This shellfish beds, wildlife, fisheries, orpermission will be granted by an appropriate recreational areas. (See 33 CFR Part 324).
real estate instrument in accordance with
existing real estate regulations. §320.3 Related laws.

(f) Section 404 of the Clean Water Act (33 (a) Section 401 of the Cle_mWater Act (33
U.S.C. 1344) (hereinafter referred to as U.S.C. 1341) requires any applicant for a
section 404) authorizes the Secretary of the federal license or permit to conduct any
Army, acting through the Chief of Engineers, activity thai may result in a discharge of a
to issue permits, after notice and opportunity pollutant into waters of the United States to
for public hearing, for the discharge of obtain a certification from the State in which
dredged or fill material into the waters of the the discharge originates or would originate,
United States at specified disposal sites. (See or, if appropriate, from the interstate water
33 CFR Part 323.) The selection mid use of pollution control agency having jurisdiction
disposal sites will be in accordance with over the affected waters at the point where the
guidelines dcveioped by the Administrator of discharge originates or would originate, that
EPA in conjunction with the Secretary of lhc the discharge will comply with the applicable
Army and published in 40 CFR Parl 230. If effluent limitations and water qu!_lity
these guidelines prohibit the selection or use standards. A cerlification obtained for lhc
of a disposal site, the Chief of Engineers shall construction of any facility must also pcrlain
consider the economic impact on navigation to the subsequent operalion of the facility.
and anchorage of such a prohibition in (b) Section 307(c) of the Coastal Zone
reaching his decision. Furthermore, the Management Acl of 1972, as amended (16
Administrator can deny, prohibit, restrict or U.S.C. 1456(c)), requires federal agencies
withdraw the use of any delincd area as a conducting activities, including dcvelopmcnt
disposal site whencver he determines, after projects, directly affecting a state's coastal
notice and opporlunily for public hearing and zone, to comply tc) the maximum extent
after consultation with the Secretary of the practicable with an approved stale coastal
Army, that the discharge of such materials zone management program. Indian tribe,;

O into such areas will have an unacceplable doing work on federal lands will be treated asadverse effect on municipal water supplies, a federal agency for the purpose of the Coastal
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Zone Management Act. The Act also requires U,S.C, 661-666c) and other acts express the
any non-federal applicant for a federal license will of Congress to protect the quality of the
or permit to conduct an activity affecting land aquatic environment as ii affects Ihe
or water uses in the state's co_'stal zone to conservation, improvement and enjoyment of
furnish a certification that the proposed fish and wildlife resources. Reorganization
activity will comply with the state's coastal Plan No. 4 of 1970 transferred certain
zone management program, Generally, no functions, including certain fish and
permit will be issued until tile state has wildlife-water resources coordinatic, u
concurred with the non-federal applicaJlt's responsibilities, from the Secretary of the
certification. This provision becomes Interior to the Secretary of Commerce. Under
effective upon approval by the Secretary of the Fish and Wildlife Coordination Act and
Commerce of the state's coastal zone Reorganization Plan No. 4, any federal
management program. (See 15 CFR Part agency that proposes to control or modify any
930.) body of water must first consult with the

(c) Section 302 of the Marine Protection, United States Fish and Wildlife Service or the
Reseau'c,h and Sanctuaries Act of 1972, as National Marine Fisheries Service, as
,'maended (16 U.S.C. 1432), authorizes the appropriate, and with the head of the
Secretary of Commerce, after consultation appropriate state agency exercising
with other interested federal agencies and administration over the wildlife resources of
with the approval of the President, to the affected stale.
designate as marine _mctuaries those areaisof (f) The Federal Power Act of 1920 (16
the ocean waters, of the Great Lakes and their U.S.C. 79 la et seq,), as amended, authorizes
connecting waters, or of other coastal waters the Federal Energy Regulatory Agency
which he determines necessary for the (FTERC)to issue licenses for the construction
purpose of preserving or restoring such _u'eas and the operation and maintenance of dams,
for their conservation, recreational, water conduits, reservoirs, power houses,
ecological, or aesthetic values. After transmission lines, and other physical
designating such an area, the Secretary of structures of a hydro-power project, t_
Commerce shall issue regulations to control However, where such structures will affect
any activities within the _',a. Activities in the the navigable capacity of any navigable water
sancltmry authorized under olher authorities of the United States (as defined in 16 U.S.C.
are valid only if the Secretary of Commerce 796), the plans for the dam or other physical
certifies that the activities arc consistent with structures affecting navigation must be
the purposes of Title 11Iof the Act and can be approved by the Chief of Engineers and the
carried out within the regulations for the Secretary of the Army. In such ca_s, the
,_mctuary. interests of navigation should normally be

(d) The National Environmental Policy protected by a DA recommendation to FERC
Act of 1969 (42 U.S.C. 4321-4347) declares for the inclusion of appropriate provisions in
the national _)licy to encourage a productive the FERC license rather than the issuance of
and enjoyable harmony between man and his a separate DA permit under 33 U.S.C. 401 et
environment. Section 102 of that Act directs seq. As to any other activities in navigable
thal "to the fullest extent lx_ssible: waters not constituting construction and the

(1) The policies, regulations, and public operation and maintenance of physical
laws of the United States shall be interpreted structures licensed by FERC under the
and administered in accordance with the Federal Power Act of 1920, as amended, the
Ix_licies set forlh in this Act, and provisions of 33 U.S.C. 401 et seq. remain

(2) Ali agencies of the Federal fully applicable, In ali cases inw_lving the
Government shall * * * insure thai presently discharge of dredged or fill material into
unquantified environmental amenities and waters of the United States or the
values may be given appropriate translx_rtation of dredged material for the
consideration in decision-m_ing along with purpose of dislx_! in ocean waters, section
economic and technical considerations * * *" 404 or _¢ection103 will be applicable.
(See Appendix B of 33 CFR Part 325.) (g) The National Historic Preservalion Act

(e) The Fish and Wildlife Act of 1956 (16 of 1966 (16 U.S,C. 470) created the Advisory
U.S.C. 742a, et seq.), the Migratory Marine Council on Historic Preservation Ioadvise the
Game-Fish Act (16 U.S.C. 760c-760g), the President and Congrcss on mailers involving
Fish aud Wildlife Coordinalion Act (16 historic preservation. In performing its

3-!6
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O Corps of Engineers, Department of the Army §320.3function the Council is authorized to review species which is determined by the Secretary
and comment upon activities licensed by the of the Interior or Commerce, as appropriate,
Federal Government which will have an to be critical. (See 50 CFR Part 17and50CFR
effect upon properties listed in the National l_art 402.)
Register of Historic Places, or eligible for O) The Deepwater Port Act of 1974 (33
such listing. The concern of Congress for the U.S.C. 1501 et seq.) prohibits the ownership,
preservation of significant historical sites is construction, or operation of a deepwater port
also expressed in the Preservation of beyond the territorial seas without a license
Historical and Archeological Data Act of issued by the Secretary of Transportation. The
1974 (16 U.S.C. 469 et seq.), which anaends Secretary of Transportation may issue such a
the Act of June 27, 1960. By this A'ct, license to an applicant if he determines,
whenever a federal construction project or among other things, that the construction and
federally licensed project, activity, or operation of the decpwater port is in the
program alters any terrain" such that national interest and consistent with national
significant historical or archeological data is security :rod other national policy goals and
threatened, the Secretary oi' the Interior may objectives. An application for a deepwater
take action necessary to recover and preserve port license constitutes an application for ali
the data prior to the commencement of the federal authorizations required for the
project, ownership, construction, and operation of a

(h) The Interstate Land Sales Full deepwater port, including applications for
Disclosure Act (15 U.S.C, 1701 et seq.) section 10, section 404 and section 103
prohibits any developer or agent from selling permits which may also be required pursuant
or leasing any let in a subdivision (as defined to the authorities listed in § 320.2 and the
in 15 U,S.C. 1701(3)) unless the purchaser is policies specified in § 320.4 of this Part.
furnished in advance a printed property report (k) The Marine Mammal Protection Act of
containing information which the Secretary 1972 (16 U.S.C. 1361 et seq.) expresses the
of Housing and Urban Development may, by intent of Congress that marine mammals be

O rules or regulations, require for the protection protected and encouraged to develop in orderof purchasers. In the event the let in question to maintain the health and stability of the
is part of a project that requires DA marine ecosystem. The Act imposes a
authorization, the property report is required perpetual moratorium on the harassment,
by Housing and Urban Development hunting, capturing, or killing of marine
regulation to state whether or not a permit for mammals and on the importation of marine
the development has been applied for, issued, mammals and marine mammal products
or denied by the Corps of Engineers under without a permit from either the Secretary of
section 10 or section 404. The property report the Interior or the Secretary of Commerce,

. is also required to state whether or not any depe,lding upon the species of marine
enforcement action has been taken as a mammal involved. Such permits may be
consequence of non-application for or denial issued only for purlx_ses of scientific research
of such permit, and for public display if the purpose is

(i)TheEndangeredSpeciesAct (16U.S.C. consistent with the policies of the Act. The
1531 et seq.) declares the intention of the appropriate Secretary is also empowered in
Congress to conserve threatened and certain restricted circumstances to waive the
endangered species and the ecosystems on requirements of the Act.
which those spex'ies depend. The Act requires (1) Section 7(a) of the Wild and Scenic
that federal agencies, in consultation with the Rivers Act (16 U.S.C. 1278 et seq.) provides
U.S. Fish and Wildlife Service and the that no department or agency of the United
National Marine Fisheries Service, use their States shall assist by loan, grant, license, or
authorities in furtherance of its purposes by otherwise in the construction of any water
c_m-ying out programs h_r the conservation of resources project thai would have a direct and
endangered or threatened species, and by adverse effect on the values for which such
taking such action necessary to insure that any river was established, as determined by the
action authorized, funded, or tan'ted out by Secretary charged with its administration.
the Agency is not likely to jeopardize the (m) The Ocean Thermal Energy
continued existence of such end_mgercd or Convev,'sion Act of 1980, (42 U.S.C. _ction

O threatened species or result in the destruction 9101 et seq.) establishes a licensing regimeor adverse mcxtificalion of habitat of such administercd by the Administrator of NOAA
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tbr the ownership, construction, location, and relevant in each p;u'ticular case. The benefits
operation of ocean thermal energy conversion which reasonably may be expected to accrue
(OTEC) facililies and plantships. An from the proposal must be balanced against
application for an OTEC license filed with the its reasonably foreseeable detriments. The
Administrator constitutes an application for decision whether to authorize a proposal, and
ali federal authorizations required for if so, the conditions under which it will be
ownership, construction, location, and allowed to occur, are therefore deten'._ined by
operation of an OTEC facility or plantship, the outcome of this general balancing
except for certain activities within the process. That decision should reflect the
jurisdiction of the Coast Guard. This includes national concern for both protection and
applications for section 10, section 404, utilization of important resources. Ali factors
section 103 and other DA authorizations which may be relevant to the proposal must
which may be required, be considered including the cumulative

(w) Section 402 of the Clean Water Act effects thereof: among those are
authorizes EPA to issue permits under conservation, economics, aesthetics, general
procedures established to implement the environmental concerns, wetlands, historic
National Pollutant Discharge Elimination properties, fish and wildlife values, flood
System (NPDES) program. The adminis- hazards, floodplain values, land use,
tration of this program cau_be, and in most navigation, shore erosion and accretion,
cases has been, delegated to individual states, recreation, water supply and conservation,
Section 402(b)(6) states thai no NPDES water quality, energy needs, ,safety, food and
permit will be issued if the Chief of fiber production, mineral needs,
Engineers, acting for the Secretary of ',le considerations of property ownership and, in
Army and after consulting with the U.S. Coast general, the needs and welfare of the people.
Guard, determines that navigation and For activities involving 404 discharges, a
anchorage in any navigable water will be permit will be denied if the discharge that
substantially impaired as a result of a would be authorized by such permit would
proposed activity, not comply with the Environmental _t

(o) The National Fishing Enhancement Protection Agency's 404(b)(1) guidelines.
v

Act of 1984 (Pub. L. 98-623)provides for the Subject to the preceding ,sentence and any
development of a National Artificial Reef other applicable guidelines and criteria (see
Plan to promote and facilitate responsible and Secs. 320.2 and 320.3), a permit will be
effective efforts to establish artificial reefs, granted unless the district engineer
The Act establishes procedures to be followed determines that it would be contrary to the
by the Corps in issuing DA permits for public interest.
artiticial reefs. The Act also establishes the (2) The foUowing general criteria will be
liability of the permittee and the United considered in the evaluation of every
States, The Act further creates a civil penalty application:
for violation of any provision of a permit (i) The relative extent of the public and
issued tbr an "artificial reef. private need for the proposed structure or

work:

§320.4 General policies for evaluating (ii) Where there are unresolved confliclsas
permit applications, tc) resource use, the practicability of using

The following policies shall be applicable reasonable alternative locations and methcxls

to the review of _dl applications for DA to accomplish the objective of the proposed
permits. Additional policies specifically structure or work; and
applicable to certain tylx_S of activities arc (iii) The extent and permanence of the
identified in 33 CFR Parts 321 through 324. beneficial and/or detrimental effects which

(a) Public Interest Review. the proposed structure or work is likely to
(1) The decision whether to issue a permil have on the public and private uses to which

will be based on an evaluation of the probable the area is suited.

impacls, including cumulative impacts, of the (3) The specific: weight of each factor is
proix_scd activily and its intcndcd use on lhc determined by its importance and rcic;vance
public interest. Evaluaticm of thc probable to the particular proposal, Accordingly, how
impact which theproposcdactivityvnayhavc important a factor is and how much
on the public interest requires a careful consideration il deserves will vary with each
weighing of ali thosc factors which become proposal. A specific faclor may bc given great
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O Corps of Engineers, Department of the Army §320.4weight on one proposal, while it may not be wetland area. In addition, the district engineer
present or as important on another. However, may undertake, where appropriate, reviews of
full consideration and appropriate weight will particular wetland areas in consultation with
be given to ali comments, including those of the Regional Director of the U. S. Fish and
federal, slate, and local agencies, and other Wildlife Service, the Regional Director of the
experts on mailers within their expertise. National Marine Fisheries Service of the

(b) Effect on wetlands. National Oceanic and Atmospheric
(1) Most wetlands constitute a productive Administration, the Region_d Admin- istrator

and valuable public resource, the unnecessary of the Environmental Protection Agency, the
alteration or destruction of which should be local representative of the Soil Conservation
discouraged as contrary to the public interest. Service of the Deparlment of Agriculture, and
For projects to be undertaken or partially or the head of the appropriate slate agency to
entirely funded by a federal, slate, or local assess the cumulative effect of activities in
agency, additional requirements on wetlands such areas.
considerations are stated in Executive Order (4) No permit will be granted which
11990, dated 24 May 1977. involves the alteration of wetlands identified

(2) Wetlands considered to perform as important by paragraph (b)(2) of this
functions important to the public interest section or because of provisions oi'paragraph
include: (b)(3), of this section unless the district

(i) Wetlands which serve significant engineer concludes, on lhc basis ofthe
natural biological functions, including food analysis required in paragraph (a) of this
chain production, general habitat and nesting, section, that the benefits of f,he proposed
spawning, rearing and resting sites for aquatic alteration outweigh the damage to the
or land species; wetlands resource. In evaluating whether a

(ii) Wetlands set aside for study of the particular discharge activity should be
aquatic environment or as sanctuaries or permitted, the district engineer shall apply the
refuges; section 404(b)(1) guidelines (40 CFR Part

O (iii) Wetlands the destruction or alteration 230.10(a) (1), (2), (3)).of which would affect detrimentally natural (5) In addition to the policies expressed in
drainage char- acteristics, sedimentation this subparl, the Congressional policy
patterns, salinity distribution, flushing expressed in the F.stuary Protection Act, Pub.
characteristics, curre_=t patterns, or other L. 90-454, and state regulatory laws or
environment_ characteristics; programs for classification and protection of

(iv) Wetlands which are significant in wetlands will be considered.
shielding other areas from wave action, (c) Fish and wildlife.. In accordance with
erosion, or storm damage. Such wetlands are the Fish and Wildlife Coordination Act
often associated with bah'icr beaches, islands, (paragraph 320.3(e) of this section) district
reefs and bars; engineers will consult with the Regional

(v) Wetlands which serve as valuable Directs, U.S, Fish and Wildlife Service, the
storage areas for storm and flood waters; Regional Director, National Marine Fisheries

(vi) Wetlands which are ground water Service, and the head of the agency
discharge areas that m;fintain minimum responsible for fish and wildlife for the state
baseflows important to aquatic resources and in which work is to be performed, with a view
those which arc prime natural recharge areas; lo the conservation of wildlife resources by

(vii) Wetlands which serve significant prevention of their direct and indirect lossand
water purification functions; and damage due to the activity proposed in a

(viii) WeLlands which are unique in nature permit application. The Army will give filll
or sc_ce in quantity to the regi_?n or local consideration to lhc views of those agencies
area. on fish and wildlife matters in deciding on the

(3) Although a particul_u' alteration of a issuance, denial, or conditioning of individual
wetland may constitute a minor change, lhc or general permits.
cumulative effecl of numerous piecemeal (d) Water quality. Applications for permits
changes can result in a major impairment of tbr activities which may adversely affect the
wetland resources. Thus, lhc particular quality (_fwalers ofthe United Slateswill bc
wetland site h)r which an application is made evaluated for compliance with applicable

O will bc evaluated with the recognition that ii eft'luenl limitations and water qualitymay bc part of a complete and interrelated standards, during the construction and
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subsequent operation of the proposed ,activity. work affecting coastal waters will therefore
The evaluation should include the be reviewed specifically to determine
consideration of both point and non-point whether the coast line or base line might be
sources of pollution, lt should be noted, altered. If it is determined that such a change
however, that the Clean Water Act assigns might occur, coordination with the Attorney
responsibility for control of non-point General and the Solicitor of the Department
sources ofpollution to the states. Certification of the Interior is required bedsoretinal action
of compliance with applicable effluent is taken. The district engineer will submit a
limitations and water quality standards description of the proposed work and a copy
required under provisions of section 401 of of the plans to the Solicitor, Department of the
the Clean Water Act will be considered Interior, Washington, DC 20240, and request
conclusive with respec; to water quality his comments concerning the effects of the
considerations unless the Regional proposed work on the outer continental rights
Administrator, Environmental Protection of the United States. These comments will be

Agency (EPA), advises of other water quality included in the administrative record of the
aspects to be taken into consideration, application. After completion of standard

(e) Historic, cultural, scenic, and processing procedures, the r_ord will be
recreational values. Applications for DA forwarded to the Chief of :.,igineers. The
permits may involve areas which possess decision on the application will be made by
recognized historic, cultural, scenic, the Secretary of the Army after coordination
conservation, recreational or similar values, with the Attorney General.
Full evaluation of the general public interest (g) Consideration of property ownership.
requires that due consideration be given to the Authorization oi' work or structures by DA
effect which the proposed structure or activity does not convey a property right, nor
may have on values such as those associ_ted authorize any injury to property or invasion
with wild and scenic rivers, historic of other rights.
properlies and National Landmarks, National (I) An inherent aspect of property
Rivers, National Wilderness Areas, Nation',d ownership is a fight to reasonable private use. I_t
Seashores, National Recreation Areas, However, this right is subject to the rights and
National Lakeshores, National Parks, interests of the public in the navigable and
National Monuments, estuarine and marine other waters of the United States, including
sanctuaries, archeological resources, the federal navigation servitude and federal
including Indian religious or cultural sites, regulation for environmental protection.
;rod such other areas as may be established (2) Because a landowner has the general
under federal or slate law lhr simiku" and right to protect property from erosion,
related purposes. Recognition of those values applications to erect protective structures will
is often reflected by state, regional, or local usually receive favorable consideration.
land use classifications, or by similar federal However, if the protective structure may
controls or policies. Action on permit cause damage to the property of others,
applications sh()uld, insofar as possible, be advei'sely affect public health and safety,
consistent with,andavoidsignific,'mtadverse adversely impact floodplain or wetland
effects on the values or purposes for which values, or otherwi;;e appeoJ's contrary to the
those classifications, controls, or policies public interest, the district engineer will so
were established, advise the applicant and inform him of

(tr) Effects on limits of the territorial sea. l._ssible alternative methods of protecting his
Structures or work affecting coastal waters property. Such advice will be given in terms
may modify the coast line or base line from of general guidance only so as not _o
which the ten'itorial sea is measured for compete with private engineering firms nor
purposes of the Submerged Lands Act and require undue use of government resources.
international law. Generally, the cox.Isrline or (3) A riparian landowner's general fight of
base line is the lir_e of ordinary low water on access to navigable waters of the United
the mainland; however, there are exceptions States is subject to the similar rights of access
where there are islands or lowtidc elevations held by nearby riparian landowners and to the
offshore (the Submerged Lands Act, 43 general public's fight of navigation on lhc
U.S.C. 1301(a) and United States v. water surface, ln the case of prolx)sals which
C;_lifornia, 381 U.S.C. 139 (1965), 382 U.S. create undue interference with access lo, or
448 (I966)). Applications for struclurcs or
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will generally be denied. Secretaryof Commerce, on his own initiative

(4) Where it is found that the work for or upon appeal by the applicant, finds that the
which a permit is desired is in navigable proposed activity is consistent with _he
waters of the United States (see 33 CF'RPart objectives of the Coastal Zone Management
329) and may interfere with an authorized Act of 1972 or is otherwise necessary in the
federal project, the applicant should be interest of national security. Federal agency
apprised in writing of the fact and of the and Indian tribe applicantsforDApermits are
possibility that a federal project which may responsible for complying with the Coastal
be constructed in the vicinity of the proposed Zone Management Act's directives for
work might necessitate its removal or assuringthat their activities directly affecting
reconstruction. The applicant should also be the coastal zone are consistent, to the
informed that the United Stateswill inno case maximum extent practicable, with approved
be liable for any damage or injury to the state coastal zone management programs.
structures or work authorized by Sections 9 (i) Activities in marine sanctuaries.
or 10 of the Rivers and Harbors Act of 1899 Applications for DA authorization for
or by section 404 of the Clean Water Act activities ina marinesanctuary established by
which may be caused I_,,orresult from, future the Secretaryof Commerceunder authority of
operations |mdertaken by the Govemment for section 302 of the Marine Protection,
the conservation or improvement of Research and Sanctuaries Act of 1972, as
navigation or for other purposes, and no amended, will be evaluated for impact on the
claims or fight to compensation will accrue marine sanctuary. No permit will be issued
from any such damage, until the applicant provides a certification

(5) Proposed activities in the area of a from the Secre'tary of Commerce that the'
federal project which exists or is under proposed activity is consistent with the
construction will be evaluated to insure that purposes of Title IIIof the Marine Protection,
they are compatible with thepurposes of the Research and Sanctuaries Act of 1972, as

O project, amended, and can be carried out within the(6) A DA permit does not convey any regulations promulgated by the Secretary of
property rights, either in real estate or Commerce to co_trol activities within the
material, or any exclusive privileges, marine sanctuary.
Furlhermore, a DA permit does not authorize (j) Other Federal, state, or Iocat
any injury to property or invasionof rights or requirements.
any infringement of Federal, state or local (1) Processing of an application for a DA
laws or regulations, The applicant's signature permit normally will proceed concurrently
on an application is an afl_'mation that the with the processingof other required Federal,
applicant possesses or will possess the state, and/or local authorizations or
requisite property interest to undertake the certifications. Final action on the DA permit
activity proposed in the application. The will normally not be delayed pending action
district engineer will not enter into disputes by another Federal, state or local agency (See
but will remind the applicant of the above. 33 CFR 325.2(d)(4)). However, where the
The dispute over property ownership will not required Federal, state and/or local
be a factor in the Corps public interest authorization and/or certification has been
decision, denied for activities which ,also require a

Oa)Activities affecting coastal zones. Department of the Army permit before final
Applications for IDApermits for activities action has been taken on the Army permit
affecting the coastal zones of those states application, the district engineer will, after
having a coastal zone management program considering the likelihood of subsequent
approved by the Secretaryof Commerce will approval of the other authorization and/or
be evaluated with respect to compliancewith certification and thetimeand effort rcmifining
that program. No permit will be issued to a to complete processing the Army permit
non-federal applicant until certification Ims application, either immediately deny the
been provided that the proposed activity Army permit without prejudice or continue
complies with the coastal zone management processing the application to a conclusion. If
program and the appropriate state agency has the district engineer continues processing the

O concurred with the certificat/on orhas waived application, he will conclude by eitherits right to do so. Howeecr, a permit may be _nying the permit _tscontrary to the public
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interest, or denying it without prejudice Species Act: the Coastal Zone Management
indicating that except for the other Federal, Act; the Marine Protection, Research and
state or local denial the Army permit could, Sanctuaries Act of 1972, a.,; amended; the
under appropriate conditions, be issued, Clean Water Act, the Archeoiogical
Denial without prejudice means that there is Resources Act, and the American Indian
no prejudice to the right of the applicant to Religious Freedom Act. Similarly, a permit
reinstate processing of the Army permit will generally be issued for Federal and
application if subsequent approval is received Federally-authorized activities; another
from the appropriate Federal, state and/or federal agency's determination to proceed is
local agency on a previously denied entitled to substantial consideration in the
authorization and/or certification. Even if Corps' public interest review.
official certification and/or authorization is (5) Where general permits to avoid
not required by state or federal law, butastate, duplication are not practical, district
regional, or local agency having jurisdiction en_,ineers shall develop joint procedures with
or interest over the particular activity those local, state, and other Federal agencies
comments on the application, due having ongoing permit programs for
consideration shall be, given to those offici,'d activities also regulated by the Department of
views as a reflection of local factors of the the Army. In such cases, applications for DA
public interest, permits may be processed jointly with the

(2) The primary responsibility for state or other federal applications to an
determining zoning and land use matters independent conclusion _md decision by the
rests with state, local and tribal governments, districl engineer mid the appropriate Federal
The district engineer will normally ,accept or state agency. (See 33 CFR 325.2(e).)
decisions by such governments on those (6) The district engineer shall develop
matters unless there are significant issues of operating procedures for establishing official
overriding national importance. Such issues communications with Indian Tribes within
would include but arc not necessarily limited the district. The prcx:edures shall provide for
to national security, navigation, national appointment of a tribal representative who
economic development, water quality, will receive ali pcrlinent public r_otices, and

v

preservation of special aquatic areas, respond to such notices wilh the _Jfficial trii_l
including wctlands, with significant interstalte position on the proposed a_tivity. This
importance, and national energy needs, pr_edure shall apply only lo those tribe,,;
Whether a factor has overriding importance which accept this option. Any adopted
will depend on the degree of impact in an operating procedures shall be distributcd by
individu_d case. public notice to inhmr_ the tribes of this

(3) A prol_)scd activity may result in oplion.
conflicting comments from several agencies (k) Safety of impoumbnent structures. "I'_)
within the .same state. Where a state has not insure that ali iml_amdment structurc._ are
designated a single responsible cf×_rdinating designed for safety, non-l'cdcral applicants
agency, district engineers will ask tile may be required to dt.'monstrate that the
Governor lo express his views or to designate structures comply with cslablishcd stale dam
one state agency to represent the official state _¢afely criteria or have been designed by
position in the particular ca.se, qualified pc_ons and, in appropriate ca._s,

(4) In the absence of overriding national that the design has been independently
factors ox the public interest that may be reviewed (and mc_ified as the review would
revealed during lhc evaluation of tile permit indicate) by similarly qualified persons.
application, a permit will generally be issued (I) Floodplain nulnt,rgement.
following receipt of a favorable state (1)Fq_._xlplainspossesssignificar_t natural
deternaination provided the concerns, values and carry out numerous functions
polici,:s, goals, and requirements as important to the public interest. These
express,_d tJ_33 CFR Parts 320-324, and the includ,:: _
applicabie :_tatutes have I×'cn considered and (i) Water re source s values (nat ural
followed: e.g., the National Environmental moderation of floods, water quality
Policy Act: lhc Fish and Wildlife maintenancc, arldgroundwalcrrcchargc);
Coordination Act' the tlistoricai and (ii) l.iving resource values (fish, wildlife,

Archeological Preservatit)n Act: the Nati()nal and plant rcs()urccs);
Historic Preservation Act: the Endangered
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(iii) Cultural resource values (open space, (n) Energy conservation and deve/opment.

natural beauty, scientific study, outdoor Energy conservation and development are
education, and recreation); and major national objectives. Districl engineers

(iv) Cultivated resource values will give high priority to the processing of
(agriculture, aquaculture, and forestry), permit actions involving energy projects.

(2) Although a particular alteration to a (o)Navigation.
floodplain may constitute a minor change, the (1) Section 11 of the Rivers and Harbors
cumulative impact ofsuch changes may result Act of 1899 authorized establishment of
in a significant degradation of floodplain harbor lines shoreward of which no
values and functions and in increased individual permits were required. Because
potential for harm to upslream and harbor lines were established on the basis of
downstreanaactivities, ln accordance with the navigation impacts only, the Corps of
requirements of Executive Order 11988, Engineers published a regulation on 27 May
district engineers, as part of their public 1970 (33 CFR 209.150) which declared that
interest review, should avoid to the extent permits would thereafter be required for
practicable, long and short term significant activities shoreward of the harbor lines.
adverse impacts associated with the Review of applications would be based on a
occupancy and modification of floodplains, full public interest ewduation _mdharbor lines
as well as the direct and indirect support of would serve as guidance for assessing
floodplain development whenever there is a navigalion impacts. Accordingly, activities
practicable alternative. For those activities constructed shoreward of harbor lines prior to
which in the public interest must occur in or 27 May 1970 do not require specific
impact upon floodplains, the districl engineer authorization.
shall ensure, lo the maximum extent (2) The policy of considering harbor lines
practicable, thal the impacts of potential as guidance for assessing impacts on
flooding on human health, _fely, and welfare, navigation continues.
are minimized, the risks of flexed losses are (3) Proteclion of navigation in ali

O minimized, and, whenever the of the Uni.ted Statespracticable navigable waters

natural and beneficial values served by continues to be, a primary concern of the
floodplains are restored and preserved, federal government.

(3) In accoydance with Executive Order (4) District engineers should prolect
11988, lhc district engineer should avoid navigational and anchorage interests in
authorizing floodplain developments connection with lhc NPDES program by
whenever practicable alternatives exist recommending to EPA or to the state, if the
outside the fl_)dplain. If there are no such program has been delegated, that a permit be
practicable alterm_tives, the districl engineer denied unless appropriate conditions can bc
shall consider, as a means of mitigalion, included to avoid ,any substantial irnpainnent
alternatives within the tltx3dplain which will of navigation and anchorage.
lessen any significant adverse impact to the (p) Environmental benefits. Some
floodplain, activities that require Department of the Army

(m) Water supply and conservation. Water permits result in beneficial effects to the
is an essential resource, basic to human quality of the environment. The district
survival, economic growth, and the natured engineer will weigh lhese benefits as well _ts
environment. Water conservation requires the environmental detriment,'_ along with other
efficient use of water resources in all actions hiclors of the public interest.
which involve the significant use of water or (q) Economics. When private enterprise
that significantly affect the availability of makes application for a permit, it will
water for alternative uses including generally be assumed thai appropriate
opportunities to reduce demand and improve economic evaluations have been completed,
efficiency in order to minimize new supply the prolx)sal is economically viable, and is
requirements. Actions affecting water needed in the market place. However, the
quantities are subject to Congressional policy district engineer in appropriate ca._s, may
[t.s.,;tared in section 101(g) of the Cte_l Water make an indepcndenl review of the need for
Act which provides that the authority of states tile project from the perspective of the overall
to allocate waler quantities shall not be public interest. The economic benefits of

O superseded_ abrogated, or otherwise many projects are important to lhc local
impaired, community and contribu.te to needed
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improvements in the local economic base, (paragraph (r)(1)(iii)of this section)without
affecting such factors ,as employment, tax such modifications.
revenues, community cohesion, community (ii) Further mitigation measures may be
services, and property values. Many projects required to satisfy legal requirements. For
also contribute to the National Economic Section 404 applications, mitigation shall be
Development (NED), (i,e., the increase in the required to ensure that the project complies
net value ofthe national output ofgoods and with the 404(b)(1) Guidelines. Some
services), mitigation measures are enumerated at 40

(r) Mitigation. _ CFR 230.70 through 40 CFR 230.77
(1) Mitigation is an iml_rlant aspect of the (Subpart H of the 404(b)(1) Guidelines).

review and balancing process on many (iii) .Mitigation measures in addition to
Department of the Army permit applications, those under paragraphs (r)(l) (i) and (ii) of
Con- sideration of mitigation will occur this section may be required as a result of the
throughout the permit application review public interest review process. (See 33 CFR
process and includes avoiding, minimizing, 325.4(a).) Mitigation should be developed
rectifying, reducing, or compensating for and incorporated within the public interest
resotu'ce losses. Losses will be avoided lo the review process to the extent that the
extent practicable. Compensation may occur mitigation is found by the district engineer to
on-site oi' at an off-site location. Mitigation be reasonable and justified. Only those
requirements generally fall into three measures required to ensure that the project is
categories, not contrary to the public interest may be

(i) Project modifications to minimize required under thissubpamgraph.
adverse project impacts should be discussed (2) Ali compen_tory mitigation will be for
with the applicant at pre-application meetings significant resource losses which are
and during application processing. As a result specifically identifiable, reasonably likely to
of these discussions and as the district occur, and of importance to the human or
engineer's evaluation proceeds, the district aquatic environment. Also, ali mitigation will

engineer may require minor project be directly related to the impacts of the
modifications. Minor project modifica!ions proposal, appropriate to the scope and degree
are those that are considered feasible (cost, of those impacts, and reasonably enforceable.
constructability, etc.) to the applicant and that, District engineers will require ali forms of
if adopted, will result in a project that mitigation, including compensatory
generally meets the applicant's purpose and mitigation, only as provided in l_uagraphs
need. Such modifications can include (r)(1) (i) through (iii) of this section.
reductions in scope and size; changes in Additional mitigation may be added at the
constrt|ction methods, materials or timing; applicants'request.
and operation and m_fintenance practices or
other simil_ modifications that reflect a
sensitivity to environmental quality within
the context of the work proposed. For
example, erosion control features could be
required on a fill project to reduce
sedimentation impacts or a pier could be
xeoriented to minim tzc navigaticmal problems
even though tho_ projects may ._ltisfy ali
legal requirements (paragraph (r)(l)(ii) of
this seclion) and the public interest review test

I "['his is a general statement of mitigalion policy
which applies to ali Corps of Fngineers regulatory
authorities cxwered by these regulations (33 ('I_ Parts
320-330), Zt is not a substitute for the mitigation
requirements necessary to ensure that a permit action
trader section 404 of the (;lean Water Act complies with
the section 404(b)(1) Guidelines. There in currently an

interagency Working Group formed to develop guidance
on implementing mitigation requirements of the
Guidelines.
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PART 321mPERMITS FOR DAMS §321.3 Special policies and procedures.

AND DIKES IN NAVIGABLE The following additional special policies
WATERS OF THE UNITED STATES and procedures shall be applicable to the

Sec. evaluation of permit applications under this
321.1 General. regulation:
321.2 Definitions. (a) The Assistant Secretary of the Army
321.3 Special policies and procedures. (Civil Works) will decide whether DA

authorization for a dam or dike in an interstate

Authority: 33 U.S.C. 401. n: 'gable water of the United States will be
is aed, since this authority has not been

Source: 51 FR 41227, Nov. 13, 1986, delegated to the Chief of Engineers. The
unless otherwise noted, conditions to be imposed in any instrument of

authorization will be recommended by the
§321.1 General. district engineer when forwarding the report

This regulation prescribes, in addition to to the Assistant Secretary of the Army (Civil
the general policies of 33 CFR Part 320 and Works), through the Chief of Engineers.
procedures of 33 CFR Part 325, those special (b) District engineers are authorized to
policies, practices, and procedures to be decide whether DA authorization for a dam or
followed by the Corps of Engineers in dike in an intrastate navigable water of the
connection with the review ofapplications for United States will be issued (see 33 CFR
Department of the Army (DA) permits to 325.8).
authorize the construction of a dike or dam in (c) Processing a DA application under
a navigable water of the United States section 9 will not be completed until the
pursuant to section 9 of the Rivers and approval of the United States Congress has
Harbors Act of 1899 (33 U.S.C. 401). See 33 been obtained if the navigable water of the
CFR 320.2(a). Dams and dikes in navigable United States is an interstate waterbody, or

O waters of the United States also requh'e DA until the approval of the appropriate statepenn its under section 404 of the Clean Water legislature has been obtained if the navigable
Act, as amended (33 U.S.C. 1344). water of the United States is an intrastate
Applicants for DA permits under this Part waterbody (i.e., the navigable portion of the
should also refer to 33 CFR Part 323 to satisfy navigable water of the United States is solely
the requirements of section 404. within the boundaries of one state). The

district engineer, upon receipt of such an
§321.2 Definitions. application, will notify the applicant that the

For the purpose of this regulation, the consent of Congress or the state legislature
following terms are defined: must be obtained before a permit can be

(a) The term "navigable waters of the issued.
United States" means those waters of the

United States that are subject to the ebb and
flow of the tide shoreward to the mean high
water mark and/or are presently used, or have
been used in the past, or may be susceptible
to use to transport interstate or foreign
commerce. See 33 CFR P_ua329 for a more
complete definition of this term.

Co)The term "dike or dam" means, for the
purposes of section 9, any impoundment
structure that completely spans a navigable
water of the United States and that may
obstruct inlerslate waterborne commerce.
The term d_s not include a weir. Weirs are
regulated pursuant to section 10of the Rivers
and Harbors Act of 1899. (See 33 CFR Pan
322.)

0
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O Corps of Engineers, Dep',wtment of the Army §322.2PART 322mPERMH'S FOR (a) The term "navigable waters of the
STRUCTURES OR WORK IN OR United States" and ali other terms relating to

AFFECTING NAVIGABLE WATERS the geographic scope of jurisdiction are
OF TIlE UNITED STATES defined ai 33 CFR Part 329. Generally, they ' "

Sec. are those waters of the United States thai are
322.1 General. subject lo the ebb and flow of the tide
322.2 Definitions. shoreward to the mean high water mark,

322.3 Activities requiring permits, and/or are presently used, or have been used
322.4 Activities not requiring permits, in the past, or may be susceptible to use to
322.5 Special policies, transport interstate or foreign commerce.

(b) The term "structure" shall include,

Authority: 33 U.S.C. 403. without limitation, any pier, boat dock, boat
ramp, wharf, dolphin, weir, boom,

Source: 51 FR 41228, Nov. 13, 1986, breakwater, bulkhead, revetment, riprap,
unless otherwise noted, jetty, artificial island, artificial reef,

permanent mooring structure, power
§322.1 General. transmission line, permanently moored

This regulation prescribes, in addition to floating vessel, piling, aid to navigation, or
the general policies of 33 CFR Part 320 and any other obstacle or obstruction.
procedures of 33 CFR Pan 325, those special (c) The term "work" shall include, without
policies, practices, and procedures to be limitation, any dredging or disposal of
followed by the Corps of Engineers in dredged material, excavation, filling, or other
connection with the reviewofapplications for modification of a navigable waler of the
Department of the Army (DA) permits to United States.
authorize certain structures or work in or (d)The term "letter ofpermission" means
affecting navigable waters of the United a type of individual permit issued in
States pursuant to _ction 10of the Rivers and accordance with the abbreviated procedures

O Harbors Act of 1899 (33 U.S.C. 403) of33CFR325.2(e).(hereinafter referred to as _ction 10). See 33 (e) The term "individual permit" means a
CFR 320.2(b). Certain structtu'es or work in 13A authorization that i_, issued following a
or affecting navigable waters of the United case-by-caseevaluationofaspecificstructta'e
States are also regulated under other or work in accordance with the procedures of
authorities of the DA. These include this regulation and 33 CFR Pzu't 325, and a

dischzu'ges of dredged or fill material into determination thai the proposed structure or
waters of the United States, including the work is in the public interest pursuant to 33
ten'itorial _as, pursuant to section 404 of the CFR Pan 320.
Clean Water Act (33 U.S.C. 1344; see 33 CFR (f) The lerm "general permit" means a DA
Part 323) ,and the transportation of dredged authorization that is issued on a nationwide or
material by vessel for purposes of dumping in regional basis for a category or categories of

activities when:ocean waters, including the territorial seas,
pursuant to section 103 of the Marine (1) Those activities are substantially
Protection, Research and Sanctuaries Act of similar in nature and cause only minimal
1972, as amended (33 U.S.C. 1413; see 33 individual and cumulative environmental
CFR Part 324). A DA permit will also be impacts; or
required under these additional authorities if (2) The general permil would result in
they _u'eapplicable to structures or work in or avoiding unnecessary duplication of the
affecting navigable waters of the United regulatory control exercised by another
States. Applicants for DA permits under this Federal, state, or local agency provided it has
part should refer to the other cited authorities been determined thai the envi- ronmental
and implementing regulations for these consequences of the action are individually
additional pennil requirements to determine and cumulatively minimal. (Sec 33 CFR
whether they also are applicable lo their 325.2(e) and 33 CFR Part 330.)
proposed activities. (g) The term "artificial reef" means a

structure which is constructed or placed in the
§322.2 l)efinitions, navigable waters of the United States or in the

O For the purpose of this regulation, the walers overlying the outer continental shelf
h)llowing terms are defined: for the purpose of enhancing fishery
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resources ,and commerci,'d and recreational engineering services performed for other
fishing opportunities. The term does not agencies by the Corps of Engineers does not
include activities or structures such as wing constitute authorization under this regulation.
deflectors, bank stabilization, grade Division and district engineers will therefore
stabilization structures, or low flow key ways, advise Fed-,ral agencies accordingly, and
ali of which may be useful to enhance cooperate t_:Jthe fullest extent in expediting
fisheries resources, the processing of their applications.

(2) Congress has delegated to the
§ 322.3 Activities requiring permits. Secretary of the Army in _ction 10 the duty

(a) General. DA permits are required to authorize or prohibit certain work or
under section 10 for structures and/or work irt structures in navigable waters of the United
or "affecting navigable waters of the United States, upon recommendation of the Chief of
States except as otherwise provided in § 322.4 Engineers. The general legislation by which
below. Certain activities specified in 33 C_R Federal agencies are empowered to act
Part 330 are permitted by that regulation generally is not considered to be sufficient
("nationwide general permits"). Other authorization by Congress to satisfy the
activities may be authorized by district or purposes of section 10. If an agency asserls .
division engineers on a regional basis that it has Congressional authorization
("regional general permits"). If an activity is meeting the test of section 10 or would
not exempted by section 322.4 of this part or otherwise be exempt from the provisions of
authorized by a general permit, an individual section 10, the legislative history and/or
section 10 permit will be required for the provisions of the Act should clearly
proposed activity. Structures or work are in demonstrate that Congress was approving the
navigable waters of the United States if they exact location and plans from which
are within limits defined in 33 CFR Part 329. Congress could have considered the effect on
Structures or work outside these limits are navigable waters of the United States or that
subject to the provisions of law cited in Congress intended to exempt that agency
paragraph (a) of this section, if these from the requirements of ,section 10. Very
structures or work affect the course, location, often such legislation reserves final approval
or condition of the waterbody in such a of plans or construction for the Chief of
manner as toimpacton its navigable capacity. Engineers. In such cases evaluation and
For purposes of a section 10 permit, a tunnel authorization under this regulation are limited
or other structure or work under or over a by the intent of the statutory language
navigable water of the United States is involved.
considered to have an impact on the navigable (3) The policy provisions ,setout in 33 CFR
capacity of the waterbody. 320.4 0) relating to state or local certifications

Co) Outer continental shelf DA permits and/or authoriz_tions, do not apply to work or
are required for the construction of artificial structures undertaken by Federal agencies,
islands, installations, and other devices on the except where compliance with non-Federal
seabed, to the seaward limit oi" the outer authoriz_ltion is required by Federal law or
continental shelf, pursuant to ,section 4(f) of Executive policy, e.g., section 313 and ,section
the Outer Continental Shelf Lmds Act as 401 of the Clean Water Act.
amended. (See 33 CFR 320.2(b).)

(c) Activities of Federal agencies. § 322.4 Activities not requiring permits.
(1) Except as specifically provided in.. (a) Activities that were commenced or

this paragraph, activities of the type described completed shoreward of established Federal
in paragraphs (a) and (b) of this section, done harbor lines before May 27, 1970 (see 33 CPR
by or on behalf of any Federal agency are 320.4(0)) do not require ,section 10 permits;
subject to the authorization procedures of however, if those aclivities involve the
these regulations. Work or structures in or discharge of dredged or fill material into
affecting navigable waters of the United waters of the United States after October 18,
States that are part of the civil worksaclivities 1972, a section 404 permit is required. (See
of the Corps of Engineers, unless covered by 33 CFR Part 323.)
a nationwide or regional general permil Co) Pursuant to section 154 of the Water
issued pursuant to these regulations, are Resource Developmenl Act of 1976 (Pub. L.
subject to the procedures of separate 94-587), Department of the Army permits are
regulations. Agreement for construction or not required under section 10 to construct
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O wharves and piers in any waterbody, located developed pursuant to section 204 of theentirely within one state, that is a navigable National Fishing Enhancement Act of 1984,
water of the United States solely on the basis and if he decides to issue the permit, will
of its historical use to transport interstate notify theSecretary ofCommerce ofany need
commerce, to deviate from that plan.

(3) The disldct engineer will comply with
§ 322.5 Special policies, ali coordination provisions required by a

The Secretary of the Army has delegated written agreement between the DOD and the
to the Chief ofEngineers theauthorityto issue Federal agencies relative to artificial reefs. In
or deny section 10 permits. The following addition, if the district engineer decides that
additional special policies and procedures further consultationbeyond the normalpublic
shall also be applicable to the evaluation of commenting process is required to evaluate
permit applications under this regulation, fully the propos_ artilicial reef, he may

(a) General. DA permits are required for initiate such consultation with any Federal
structures or work in or affecting navigable agency, state or loc',.dgovernment, or other
waters of the UnitedStates. However,certain interested party.
structures or work specified in 33 CFR Part (4) The district engineerwill issue a permit
330 are permitted by that regulation. If a for the proposed artificial reef only if the
structure or work is not permitted by that applicant demonstrates, to the district
regulation, an individual or regional section engineer's _tisfaction, that the title to the
10 permit will be required, artificial reef construction material is

(b) Arlificial Reefs. unambiguous, that responsibility for
(1) When considering an application for an maintenance of the _eefis clearly established,

artificial reef, as defined in 33 CFR 322.2(g), and that he has the financial ability toassume
the district engineer wil! review the liability for ali damages that may arise with
applicant's provisions for siting, respect to the proposed artificial reef. A
constructing, monitoring, operating, demonstration of financial responsibility
maintaining, and managing the proposed might include evidence of insurance,

O artificial reef and shall determine if those sponsorship, or available assets.provisions are consistent with the following (i) A person to whom a permit is issued in
standards: accordance with these regulations and any

(i) The enhancement of fishery resources insurer of that person shall not be liable for
Io the maximum extent practicable; damages caused by activities required to be

(ii) The facilitation of access and underlaken underany terms and conditions of
utilization by United States recreational and the permit, if the permittee is in compliance
commercial fishermen; with such terms and conditions.

(iii) The minimization of conflicts among (ii) Aperson to whom a permit is issued in
competing uses of the navigablewatersor Iers accordance with these regulations and any
overlying the outer continental shelf and of insurer of that person shall be liable, to the
the resources in such waters; extent determined under applicable law, for

(iu) The minimization of environmental damages to which paragraph (i) does nol
risks and risks to personal health and apply.
properly; (iii) Any person who has transferred title

(v) Generally accepted principles of to artificial reef construction materials to a
international law; and person to whom a permit is issued in

(vi) The prevention of any unreasonable accordancewith these regulations shall not
obstructions to navigation. If the district liable for damages arising from the use of
engineer decides that the applicant's such materials in ,an artificial reef, if such
provisions are not consistent with these materials meet applicablerequirements of the
standards, he shall deny the permit. If the plan published under section 204 of the
district engineer decides that the provisions National Artificial Reef Plan, and are not
are consistent with these standards, and if he otherwise defective at the time title is
decides to issue the permit after the public transferred.

interest review, he shall make the provisions (c) Non-Federal ab'edgingfor navigation.
part ofthepermit. (1) The benefits which an authorized

_2) In addition, the district engineer will Federal navigalion project are intended to

O consider the National Artificial Reef Plan produce will often require similar and related
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Qoperations by non-Federal agencies (e,g,, docks, moorings, platforms and similar
dredging access channels to docks and structures for small boats. P',_icular attention
berthing facilities or deepening such channels will be given to file location and general
to correspond to the Federal project depth), design of such structures to prevent possible
These non-Federal activities will be obstructions to navigation with respect to
considered by Corps of Engineers officials in both the public's use of the waterway and the
planning the construction and maintenance of neighboring proprietors' access to the
Federal navigation projects and, to the waterway. Obslructions can result from both
maximum practical extent, will be the existence oi the structure, particularly in
coordinated with interested Federal, state, conjunction with other similar facilities in the
regional and local agencies and the general immediate vicinity, and from its inability to
public simultaneously with the associated withstand wave action or other forces which
Federal projects. Non-Federal activities can be expected. District engineers will
which are not so coordinated will be inform applicants of the hazards involved _md
individually evaluated in accordance with encourage safety in location, design, and
these regulations. In evaluating the public operation. District engineers will encourage

. interest in connection with applications for cooperative or group use facilities in lieu of
permits for such coordinated operations, ir_dividual proprietary use facilities.
equal treatment wiUbe accorded to the fullest (2) Floating structures for small
extent possible to both Federal and recreational boats or other recreational
non-Federal operations. Permits for . puqmses in lakes controlled by the Corps of
non-Federal dredging operations will Engineers under a resource manager are
normally contain conditions requiring the normally subject topermi_ authorities cited in
permittee to comply with the same practices § 322.3, ofthis section, when those waters are
or requirements utilized in connection with regarded as navigable waters of the United
related Federal dredging operations with States. However, such structures will not be
respect to such matters as turbidity, water authorized under this regulation bul will be
quality, containment of material, nature and regulated under applicable regulations of the

location of approved spoil disposal areas Chief of Engineers published in 36 CFR qp
(non-Federal use of Federal contained 327.19 if the land sun'ounding those lakes is
disposal areas will be in accordance with laws under complete Federal ownership. District
authorizing such areas and regulations engineers will delineate those portions of the
governing their use), extent and period of navigable waters of the United States where
dredging, and other factors relating to this provision is applicable and post notices
protection of environmental and ecological of this designation in the vicinity of the l',dce
values, resource manager's office.

(2) A perm it for the dredging of a channel, (e) Aids to navigation. The placing of fixed
slip, or other such project for navigation may and floating aids to navigation in a navigable
also authorize the periodic maintenance water of the United States is within the
dredging of the project. Authorization purview of Section 10 of the Rivers and
procedures and limitations for maintenance Harbors Act of 1899. Furthermore, these aids
dredging shail be as prescribed in 33 CFR are of particular interest to the U.S. Coast
325,6(e). The permit will require the Guard because of its control of marking,
permittee to give advance notice to the district lighting and standardization of such
engineer each time maintenance dredging is navigation aids. A Section I0 nationwide
to be performed. Where the maintenance permit has been issued for such aids provided
dredging involves the discharge of dredged they are approved by, and installed in
material into waters of riteUnited States or the accordance with the requirements of the U.S.
transportation of dredged material for the Coast Guard (33 CFR 330.5(a)(1)). Electrical
purgx)se of dumping it in ocean waters, the service cables to such aids are not included in
procedures in 33 CFR Parts 323 and 324 the nationwide permit (an individual or
respectively shall also be followed, regional Section 10 permit will be required).

(d) Structures for small boats. (f) Outer continental shelf Artificial
(1) In the absence of overriding public islands, installations, and other devices

interest, favorable consideration will located on the seabed, to the ,seaward limit of

generally be given to applications from the outer continental shelf, are subject to the

riparian owners for pcnnits for piers, boat stand,'u'd permit procedure's of this regulation.
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Where the islands, installation:_ and other foreign country, or hJr the exporlation or
devices are to be constnlcted on lands which importation of natural gas to or from a foreign
are under mineral lease from the Mineral country, must be made to the Sccre,lary of
Management Service, Department of the Ener_. (Executive Order 10485, September
Interior, that agency, in cooperation with 3, 1953, 16 U.S.C. 824(a)(e), 15 U,S.C.
other federal agencies, fully evaluates the 717(b), as amended by Executive Order
potential effect of the leasing program on the 12038, February 3, 1978, and 18 CFR Parts
total environment. Accordingly, the decision 32 and 153).
whether to issue a permit on lands which arc', (3) Applications for the landing or
under mineral lease from the Department of operation of submarine cables must be made
the Interior will be lira!ted to an evaluation of to the Federal Communications Commission.
the impact of the proposed work on (Executive Order 10530, May 10, 1954, 47
navigation and national security. The public U.S,C. 34 to 39, and 47 CFR 1.766).
notice will so identify the criteria. (4) The Secretary of State is to receive

(g) Canals and other artificial waterways applications for permits for the construclion,
connected to navigable waters of the United connection, operation, or maintenance, at the
States. A canal or similar artificial waterway lx_rders of the United States, of pipelines,
is subject to the regulatory authorities conveyor belts, and similar facilities for the
discussed in § 322.3, of this Part, ii" it exportation or importation of petroleum
constitutes a navigable water of the United product,,;, coals, minerals, or other products
States, or if it isconnected to navigable waters to or from a foreign counlry; h_cililies for the
of the United States in a manner which affects exportation or importation of water or sewage
their course, location, condition, or capacity, to or from a foreign country; and monorails,
or if at some point in its construction or aerial cablecars, aerial tramways, and similar
operation ii results in an effect on the course, facilities for the transportation of per:_ons
location, condition, or capacity of navigable and/or things, to or from a foreign country.
waters of the United Stales. In ali cases the (Executive Order 11423, August 16, 1968).

O connection to navigable waters of the United (5) A DA permit under section 10 of theStates requires a permit. Where the canal Rivers and Harbors Act of 1899 is also
itself constitutes a navigable waler of the required for ali of the above facilities which
United States, evaluation of the permit affect the navigable waters of the United
application and furlher exercise of regulatory States, but in each case in which a permil has
authority will be in accordance with the been issued as provided above, the district
standard procedures of these regulations. For engineer, in evaluating the general public
ali other canals, the exercise of regulatory interest, may consider the basic existence and
authority is restricted to those activities which operation of the factlity lo have been
affect the course, location, condition, or primarily examined and permitted as
capacity of the navigable waters of the Ut_ited provided by the Executive Orders.
States. The district engineer will consider, for Furthermore, in those cases where the
applications for canal work, a proposed plan construclion, maintenance, or operation al the
of the entire development and the location _md above facilities involves the discharge of
description of anticipated d_x:ks, piers and dredged or fill material in waters of the United
other similar structures which will be placed States or the transportation of dredged
in the canal, material for the purpose of dumping ii into

(h) Facilities at the &_rders of the United (x:ean waters, appropriate DA authorizations
States. under section 404 of lhe Clean Water Act or

(1) The construction, operation, under section 103 of the Marine Protection,
maintenance, or connection of facilities at the Research and Sanctuaries Acl of 1972, as
Ix_rders of the United Slates are subjectto amended, are also required. (See 33 CF'R
Executive control and mu,;t be authorized by Parts 323 and 324.)
the President, Secretary of Stale, or other (i) Power transmission line,_.
delegated official. (1) Permits under section 10 of the Rivers

(2) Applications for permits for the and Harbors Act of 1899 are required for
construclion, operation, mainlenance, or power transmission lines crossing navigable
connection at the borders of the United States waters of the Unil.ed States unless those lines

of facilities for the tnmsmission of electric arcparl ofawalerpowerprojecl subject Iotheenergy between the United States and a regulatory authorities of lhc l.)cparlment of
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Energy under theFedemlPowerActof 1920. (2) The FAA must be notified by an
If an application is received for a permit for applicant whenever he proposes to establish
lines which are part oi such a water power or operate a seaplane base. The FAA will
project, the applicant will be instructed to study the proposal and advise the applicant,
submit the application to the Department of district engineer, and other interested parties
Energy.If the linesare notpart of such a water as to the effects of the proposal on the use of
power project, the application will be airsp,_e. The district engineer will, therefore,
processed in accordance with the procedures refer any objections regarding the effectof the
of these regulations, proposal on the use of airspace to the FAA,

(2) The following mir_mumclearances are and give due consideration to its
required for aerial electric power recommendations when evaluating the
transmission lines crossing rmvigable waters general public interest.
of the United States. These clearances are (3) If the seaplane base would serve air
related to the clearances over the navigable carriers licensed by the Department of
channel provided by existing fixed bridges, or Transportation, the applicant must receive an
theclearances which wouldbe requiredby the airport operating certificate from the FAA.
U.S.CoastGuard fornew fixedbridges, in the Timt certificate reflects a detem_ination and
vicinity of the proposed power line crossing, conditions relating to the installation,
The clearances are based on the low point of operation, and maintenance of adequate air
the line under conditions which produce the navigation facilities and safety equipment.
greatest sag, taking into consideration Accordingly, the district engineer may, in
temperature, load, wind, length or span, and evaluating the general public interes|,
type of supports as outlined in the National consider such matters to have been primarily
Electrical Safety Code. evaluated by the FAA.

(4) For regulations pertainir_gto seaplane
Minimum additional landings at Corps of Engineers projects, see

Nominal system voltage, clear,nee (feet) above 36 CFR 327.4.
k V cle_Lnce requi red fo r /bridges (k) Foreign trade zones. The Foreign

Trarie Zones Act (48 Slat. 998-1003, 19
lr ,

115ma_low..................... 20 _.&C. 8la to81u,as amended) authorizes the
_38....................................... 22 establishment of foreign-trade zones in or
_6_...................................... 24 ,adjacentto United States ports of entry under2.30 ...................................... 26

3so...................................... 3o tenlls of a grantand regulations prescribed by
500 ......................................35
700......................................42 theForeign-TradeZonesBoard.Pertinent
750-765............................... 45 regulations are. published at Title 15 _f the

Code of Federal Regulations, _trt 400. The

(3) Clearances for communication lines, Secretm'y of the Army is a member of the
stream gaging cables, ferry cables, and other Board,and construction of a zone is under the
aerial crossings are usually required to be a supervision of the district engineer. L_ws
minimum of ten feet above clearances governing the navigable waters oi'the United
required for bridges. Greater clearances will Slates remain applicable to foreign-trade
be,required if the public interest so indicates, zones, including the general requirements of

(4) Corps of Engineer regulation ER these regulations. Evaluation by a district
1110-2.-4401 prescribes minimum vertical engineer of a permit application may give
clearances for power and communication recognition to theconsideration by the Board
lines over Corps lake projects. In instances of the general economic effects of the zone on

local and foreign commerce, general location
where both this regulation and ER of wharves ,andfacilities, and other factors
1110-2-.4401 apply, the greater minimum pertinent to construction, operation, and
clearance is required, m_nte.rmnceof the zone.

(j) Seaplane operations.
(1) Structures in navigable water._of the (1) Shipping safety fairways anti

United States associated with seaplane anchorage areas. DApermits are required for
operations require DA permits, but close structures located within shipping safety

_- coordination with the Federal Aviation fairways and anchorage areas established by

Administration (FAA), Department of the U.S. Coast Guard.
Transportation, is required on such (1) The Dep_uXmentoflhe Army will grant

° applications, no permits for the erection of structures in ..
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district engineers may permit temporary moorings. When a drilling or production
anchors and attendant cables or chains for complex includes an attendant vessel and the
floating or semisub- mersible drilling rigs to complex extends more than five hundred
be placed within a fairway provided the (500) yards from the center or the complex,
following conditions are met: a stnlcture to be erected shall be not closer

(i) The installation of anchors to stabil_e than two (2) nautical miles from the near outer
semisubmersible drilling rigs within faixways limit of the complex. An underwater
must be temporary and shall be allowed to completion installation in and anchorage area
remain only 120 days. This period may be shall be considered a structure and shall be
extended by the district engineer provided marked with a lighted buoy as approved by
reasonable cause for such extension can be the United States Coast Guard.
shown and the extension is otherwise
justified.

(ii) Drilling rigs must be at least 500 feet
from any fairway boundary or whatever
distance necessary to insure that minimum
clearance over an anchor line within a fairway
will be 125 feet.

(iii) No anchor buoys or floats or related
rigging will be allowed on the surface of the
water or to a depth of 125 feet from the sta'-
face, within the fairway.

(iv) Drilling rigs may not be placed closer
than 2 nautical miles of any other drilling rig
situated along a fairway boundary, and not
closer than 3 nautical miles to any drilling rig

O located on the opposite side of _hefairway.(v) The permittee must notify the district
engineer, Bureau of Land Management,
Mineral Management Service, U.S. Coast
Guard, National Oceanic arid Atmospheric
Administration and the U.S. Navy
Hydrographic Office of the approximate
dates (commencement and completion) the
anchors will bc in place to insure maximum
notification to mariners.

(vi) Navigation aids or danger markings
must be installed as requircd by the U,S.
Coast Guard.

(2) District engineers may grant permits
for the erection of structures within an area

designated as an anchorage area, but the
number of structures will be limited by
spacing, as tbllows: The center of a structure
to be erected shall be not less than two (2)
nautical miles from the center of any existing
structure. In a drilling or production complex,
associated :qtructures shall be as close together
as practicable having due consideration for
the ,safety factors involved. A complex of
associated structures, when conneclcd by
walkways, shall bc considered one stnlcture
for the purpose of spacing. A vesse.l fixed in
piace by moorings and used in cow,junction

O with the associated structua'es of a drilling orproduction complex, shall be considered an

• i,
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PART 323.---PERMITS FOR scope of jurisdiction are defined at 33 CFR

DISCHARGES OF DREDGED OR Part 328.
FILL MATERIAL INTO WATERS OF (b) The term "lake" means a standingbody

THE UNITED STATES of open water that occurs in a natural
Sec. depression fed by one or more streams from

which a stream may flow, that occurs due to323.1 General.
323.2 Definitions. the widening or natural blockage or cutoff of

a riveror stream, or that occurs inan isolated
323.3 Discharges requiringpermits.
323.4 Discharges not requiring permits, natural depression that is not a part of a
323.5 Program transfer to states, surfaceriveror stream. The termalso includes
323.6 Special policies and procedures, a standing body of open water created by

artificially blocking or restricting the flow of

Authority: 33 U.S.C. 1344. a river, stream, or lidal area. As used in this
regulation, the term does not include artificial

Source: 51 FR 41232, Nov. 13, 1986, lakes or ponds created by excavating and/or
unless otherwise noted, diking dry land tocollect and retainwater for

such purposes as stock watering, irrigation,
§323.1 General. settling basins, cooling, or rice growing.

This regulation prescribes, .inaddition to (c) The term "dredged material" means
the general policies of 33 CFR Part 320 and material that is excavated or dredged from
procedures of 33CFR Parl 325, those special waters of the United States.
policies, practices, and procedures to be (d) The term "discharge of dredged
followed by the Corps of Engineers in material" means any addition of dredged
connection with thereview of applications for material into the waters of the United States.
DA permits to authorize the discharge of The term includes, without limitation, the
cb'edged or fill material into waters of the addition of dredged material to a specified
United States pursuant to section 404 of the discharge site located in waters of the United

O Clean Water Act (CWA) (33 U.S.C. 1344) States and the runoff or overflow from a(hereinafter referred to as section 404). (See contained land or water disposal area.
33 CFR 320.2(g).) Certain discharges of Discharges of pollutants into waters of the
dredged or fill material into waters of the United States resulting from the onshore
United States are also regulaf.edunder other subsequent proces._ing of dredged material
authorities of the Department of the Army. that is extracted for any commercial use
These include 'dams,anddikes in navigable (other than fill) are not included within this
watersoftheUnitedStatespursuanttoseclion term and a_e subject to section 402 of the
9 of the Rivers and Harbors Act of 1899 (33 Clean Water Act even though the extraction
U.S.C.401; see 33 CFRPart 321) and ce_6n and deposit of such material may require a
structln'es or work in or affecting navigable permit from theCorps of Engineers. "Dieterm
watersoftheUnitedStatespursuanttosection does not include plowing, cultivating,
10 of the Rivers and Harbors Act of 1899 (33 seeding and harvesting for the production of
U.S.C. 403; see 33 CFR Part 322). ADA food, fiber, and forest products (See § 323.4
permit will also be required under these for the definition of these terms). The term
additional authorities if they are applicable to does not include de minimis, incidental soil

movement occurring during normal dredgingactivities involving discharges of dredged or
fill material into waters of the United States. operations.
Applicants for DA permits under this part (e) The term "fill material" means any
should _efer to the other cited authorities ,and material used for the primary purpose of
implementing regulations for these additional replacing an aquatic area with dry land or of
permit requirements to determine whether changing the bottom elevation of an
they 'also are applicable to their proposed waterbody. The term does not include any
activities, pollutantdischarged into the water primarily

to dispose of waste, as that activily is
§323.2 Definitions. regulated under section 402 of the Clean

For the purpose of this part, the following Water Act.
terms are defined: (f) The term "discharge of fill material"

O (a) The term "wa_ersof the United States" me,ms theaddition of fill material into waters
and ali other terms relating to the geographic of the United States. The term generally
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includes, without limitation, the following discharge of dredged or fill material is not
activities: Placement ot' fill that is necessary exempted by § 323.4 of this Pan or permitted
for theconstruction of any structureina water by 33 CFR Part 330, anindividual or regional
of the United States; the building of any section 404 permit will be required for the
structure or impoundment requiring rock, discharge of dreclged or fill material into
sand, dirt, or other material for its waters of the United States.
construction; site-development fills for (b) Activities of Federal agencies.
recreational, industrial, commercial, Discharges of dredged or fill material into
residential, and other uses; causewaysor road waters of the United States done by or on
fills; dams and dikes; artificial islands; behalf of any Federal agency,other than the
property protection and/or reclamation Corps ofEngineers (see 33CFR 209.145), are
devices such as riprap, groins, seawalls, subject to the authorization procedures of
breakwaters, and revetments; beach these regulations. Agreementfor construction
nourishment;levees; fill for structuressuch as or engineering services performed for other
sewage treatment facilities, intake and outfall agencies by the Corps of Engineers does not
pipes associated with power plants and constitute authorization under the
subaqueous utility lines; and artificial reefs, regulations. Division and district engineers
The term does not include plowing, will therefore advise Federal agencies and
cultivating, seeding and harvesting for the instrumentalities accordingly and cooperate
production of food, fiber, and forest products to the fullest extent in expediting the
(See§ 323.4 for the definitionof theseterms), processing of their applications.

(g) The term "individual permit" means a
Departmentof the Armyauthorizationthat is §323.4 Discharges not requiring permits.
issuedfollowing acase-by-caseevaluationof (a) General. Except as specified in
a specific project involving the proposed paragraphs(b) and (c) of this section, any
discharge(s) in accordance with the dischargeof dredgedorfill materialthat may
proceduresof this partand 33 CFRPart 325 result fromany of the following activities is
and a determination that the proposed not prohibited by or otherwise subject to
discharge is in the public interest pursuant to regulation under section 404:
33 CFRPart 320. (l)(i) Normal farming, silviculture and

(h) The term "general permit" means a ranching activities such as plowing, seeding,
Department of the Army authorization that is cultivating, minor drainage, and harvesting
issued on a nationwide or regionalbasis for a for the pr_uction of food, fiber, and forest
category or categories of activities when: products, or upland soil and water conserva-

(1) Those activities are substantially tion practices, as defined in paragraph
similar in nature and cause only minimal (a)(1)(iii) of this section.
individual and cumulative environmental (ii) Tc) fall under this exemption, the
impacts; or activities specified in paragraph (a)(l)(i) of

(2) The general permit would result in this section must be pan of an established
avoiding unnecessary duplication of (i.e., on-going) farming, silviculture, or
regulatory control exercised by another ranching operation ,andmust be in accordance
Federal, state, or local agency provided it has with definitions in § 323.4(a)(1)(iii).
been determined that the environmental Activities on areas lying fallow as part of a
consequences of the action are individually conventional rotational cycle are pan of an
and cumulatively minimal. (See 33 CFR established operation. Activities which bring

_ 325.2(e) and 33 CFR Part 330.) anarea into farming, silviculture, or ranching
use are not part of an established operation.

§323.3 Discharges requiring permits. An operation ceases to be established when
(a) General. Except as provided in § 323.4 the area on which it was conducted has been

of this Pan, DA permits will be required for converted to ,'motheruse or has lain idle so
: the discharge of dredged or fill material into long thai modifications to the hydrological

waters of the United States. Certain regimeare necessary to resume operations. It"
discharges specified in 33 CIR Part 330 are an activity takes place outside the waters of
permitted by that regulalion ("nationwide the United States, or if it does not involve a
permits"). Other discharges may be discharge, it does not need a ,section 404
authorizedby districtor division engincerson permi|, whether or not it is part of an
a regional basis ("regional permits"). If a
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O establishedfarming, silviculture, or r,mching (iv) The discharges of dredged or fill
operation, material incidental to the emergency removal

(iii) (A) Cultivating means physical of sandbars, gravel bars, or other similar
methods of soil treatment employed within blockages which are formed during flood
established farming, ranching and flows or other events, where such blockages
silviculture lands on farm, ranch, or forest close or constrict previously existing
crops to aid and improve their growth, quality drainageways and, if not promptly removed,
or yield, would result in damage to or loss of existing

(B) Harvesting means physical measures crops or would impair or prevent theplowing,
employed directly upon farm, forest, or ranch seeding, harvesting or cultivating of crops on
crops within established agricultural and land in established use for crop production.
silvicultural lands to bring about their Such removal does not include enlarging or
removal from farm, forest, or ranch land, but extending the dimensions of, or changing the
does not include the construction of farm, bottom elevations of, the affected
forest, orranch roads, drainageway as it existed prior to the

(C)(1) Minor Drainage means: formation of the blockage. Removal must be
(i) The dischargeof dredged or fill material accomplished within one year of discovet_yof

incidental to connecting upland drainage such blockages in order to be eligible for
facilities to waters of the United States, exemption.
adequate to effect the removal of excess soil (2) Minor drainagein watersof the U.S. is
moisture from upland croplands, limited to drainage within areas that are part
(Construction and maintenance of upland of an established farming or silviculture
(dryland) facilities, such as ditching and operation, lt does not include drainage
tiling, incidental to the planting, cultivating, associated with the immediate or gradual
protecting, or harvesting of crops, involve no conversion of a wetland to a non-wetland
discharge of dredged or fill material into (e.g., wetland species to upland species not
watersof the United States, and as such never typically adapted to life in saturated soil
require a section 404 permit.); conditions), or conversion from one wetland

O (ii) discharge dredged or fill use to another (for example, silviculture to
The of

material for the purpose of installing ditching farming). In addition, minor drainage does
or other such water control facilities not include the construction of ,'my canal,
incidental to planting, cultivating, protecting, ditch, dike or other waterway or structure
or harvesting of rice, cranberries or other which drains or otherwise significantly
wetland crop species, where these activities modifies a stream, lake, swamp, bog or any
and the discharge occur in waters of the other wetland or aquatic area constituting
United Stateswhich are inestablished use for waters of the United States.Any discharge of
such agricultural and silvicultural wetland dredged or fill material into the waters of the
crop production; UnitedStates incidental to theconstruction of

(iii) The discharge of dredged or fill ,any such structure or waterway requires a
material for the purpose of manipulating the permit.
water levels of, or regulating the flow or (D) Plowing means ali forms of primary
distribution of water within, existing tillage, including moldboard, chisel, or
impoundments which have been constructed wide-blade plowing, discing, harrowing and
in accordance with applicable requirements similar physical means utilized on farm,
of CWA,and which are in established use for forest or ranch land for the breaking up,
the production of rice, cranberries, or other cutting, ttu'ning over, or stirring of soil to
wetland crop species. (The provisions of prepare it for the planting of crops. The term
paragraphs (a)(1)(iii)(C)(1) (ii) and (iii) of does not include the redistribution of soil,
this section apply to areas that are in rock, sand, or other surficial materials in a
established use exclusively for wetland crop manner which changes any area of the waters
productionas well as areas in established use of the United States to dry land. For example,
for conventional wetland/non-wetland crop the redistribution of surface materials by
rotation (e.g., the rotations of rice and blading, grading, or other means lo fill in
soybeans) where such rotation results in the wetland areas is notplowing. Rock crushing
cyclical or intermittent temporarydewatering activities which result in the loss of natural

O of such areas.) drainage characteristics, the reduction ofwater storageand recharge capabilities, or fl_e
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overburden of natural water filtration waters of the United States am not impaired, Q
capacities do not constituteplowing. Plowing that the reach of the waters of the United
as described above will never involve a States is not reduced, and that any adverse
discharge of dredged or fill material, effect on the aquatic environment will be

(E) Seeding means the sowing of seed and otherwise minimized. These BMPs which
placement of seedlings to produce farm, must be applied to satisfy this provision shall
ranch, or forest crops and includes the include those detailed BMPs described in the
placement of soil beds for seeds or seed- lings state's approved program description
on established farm and forest lands, pursuant to the requirements of 40 CFR

(2) Maintenance, including emergency 233.22(i), and shall "alsoinclude the following
reconstruction of recently damaged parts, of baseline provisions:
currently serviceablestructures such as dikes, (i) Permanent roads (for farming or
"dams,levees, groins, riprap, break- waters, forestry activities), temporary access roads
causeways, bridge abutments or approaches, (for mining, forestry, or farm purposes) and
and transportation structures. Maintenance skid trails (for logging) in waters of the U.S.
does not include any modification that shall be held to the minimumfeasible number,
changes the character, scope, or size of the width, and total length consistent with the
original fill design. Emergency reconstruc- purpose of specific farming, silvicultural or
tion must occur within a reasonable period of mining operations, and local topographic and
time after damage occurs in order to qualify climatic conditions;
for this exemption. (ii) Ali roads, temporary or permanent,

(3) Construction or mainte_mnceof farm shall be located sufficiently far from streaJ-ns
or stock ponds or irrigation ditches, or the or other water bodies (except for portions of
maintenance (but not construction) of such roads which must cross water bodies) to
drainage ditches. Discharges associated with minimize discharges of dredged or fill
siphons, pumps, headgates,wingwalls, weirs, material into watersof the U.S.;
diversion structures, and such other facilities (iii) The road fill shall be bridged,
as are appurtenant and functionally related to ctdverted, or otherwise designed to prevent
irrigation ditches are included in this the restriction of expected flood flows; /
exemption. (iv) The fill shall be properly stabilized

(4) Construction of temporary sedimen- and maintained during and following
ration basins on a construction site which construction to prevent erosion;
does not include placement of fill material (v) Discharges of dredged or fill material
into waters of the U.S.The term"construction into watersof the United States to construct a
site" refers to any site involving the erection road fill shall be made in a manner that
of buildings, roads, and other discrete minimizes the encroachment of trucks,
structures and the installation of support tractors, bulldozers, or other heavy
facilities necessary for construction and equipment within waters of the United States
utilization of such structures. The term also (including "adjacentwetlands) that lieoutside
includes any other land areas which involve the lateral boundaries of the fill itself;
land-disturbing excavation activities, (vi) In designing, constructing, and
including quarrying or other mining activ- maint_finingroads, vegetative disturbance in
ities, where an increase in the runoff of sedi., the waters of the U.S. shall be kept to a
ment is controlled through the use of tem- minimum;
porarysedimentation basins. (vii) The design, construction and

(5) Any activity with respect to which a maintenarme of the road crossing sh_dl not
state has an approved program under section disrupt the migration or other movement of
208(b)(4) of the CWA which meets the those species of aquatic life inhabiting the
requirements of sections 208(b)(4) (B) and water body;
(C). (viii) Borrow material shall be taken from

(6) Construc6on or maintenance of farm upland sources whenever feasible;
roads, torest roads, or temporary roads tbr (ix) The discharge shall not take, or
moving mining equipment, where such roads jeopardize the continued existence of, a
are constructed and maintained inaccordance threatened or endangered species as defined
with best management practices (BMPs) to under the Endangered Species Act, or
assure thal flow and circulation patterns and adversely modify or destroy the critical

chemical and biological characteristics of habitat of such species;
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(x) Discharges into breeding and nesting CWA are exempt from section 404 permit

areas for migratory waterfowl, spawning requirements, but may be subject to other
areas, and wetlands shall be avoided if state or Federalrequirements.
practical alternatives exist;

(xi) The discharge shall not be located in §323.5 Program transfer to states.
theproximityof apublicwatersupplyintake; Section 404(h) of the CWA 'allows the

(xii) Thedischargeshall notoccurinareas Administratorof tile EnvironmentalProtec-
of concentratedshellfish production; tion Agency (ft'A) to transfer administration

(xiii) The discharge shall not occur in a of the section 404 permit program for
component of the National Wild and Scenic discharges into certain waters of the United
River System; States to qualified states. (The program

(xiv) The discharge of material shall cannot be transferred for those waters which
consist of suitable material free from toxic are presently used,or are susceptible to use in
pollutants in toxic amounts; and their natural condition or by reasonable

(xv) Ali temporary fills shall be removed improvement as a means to transport
in their entirety and the area restored to its interstate or foreign commerce shoreward to
original elevation, their ordinary high water mark, including ali

(b) If any discharge of dredged or fill waters which are subject to the ebb and flow
material resulting from the activities listed in of the tide shoreward to the high tide line,
paragraphs (a) (1) through (6) of this section including wetlands adjacent thereto). See 40
contains any toxic pollutant listed under CFR Parts 233 and 124 for procedural
section 307 of the CWAsuch discharge shall regulations for transferring Section 404
be subject to any applicable toxic effluent programs to states. Once a state's 404
standard or prohibition, and shall require a program is approved and in effect, the Corps
Section 404 permit, of Engineers will suspend processing of

(c) Any discharge of dredged or fill section 404 applications in the applicable
material into waters of the United States waters and will transfer pending applications

O to the state responsible forincidental toany of the activities identifiedin agency
paragraphs (a) (1) through (6) of this section administering theprogram. District engineers
must have a permit if it is part of an activity will assist I_'A and the slates in any way
whose purpose is to convert an area of the practicable toeffect transfer and will develop
waters of the United States intoa use to which appropriateprocedures to ensure orderly and
it was not previously subject, where the flow expeditious transfer.

or circulation of waters of the United States §323.6 Special policies and procedures.
nay be impaired or the reach of such waters
reduced. Where the proposed discharge will (a) The Secretary of the Army has
result in significant discernible alterations to delegated to the Chief of Engineers the
flow or circulation, the presumption is that authority to issueor deny section 404 permits.
flow or circulation may be impaired by such The district engineer will review applications
alteration. For example, a permit will be for permits for the discharge of dredged or fill
required for the conversion of a cypress material into waters of the United States in
swamp to some other use or the conversion of accordance with guidelines promulgated by
a wetland from silvicultural to agricultural the Administrator, I_A, under authority of
use when there is a discharge of dredged or section 404(b)(1) of the CWA. (see 40 CFR
fill material into waters of the United States Part 230.) Subject to consideration of any
in conjunction with _:onstructionof dikes, economic impact on navigaiion and
drainage ditches or ot_er works or structures anchorage pursuant to _ction 404(b)(2), a
used to effect such conversion.A conversion permit will be denied if the discharge that
of a Section 404 wetland to a non-wetland is would be authorized by such a permit would
a change in use of an area of waters of the not comply with the 4IN(b)(1) guidelines. If
United States. A discharge which elevates the the district engineer determines that the
bottom of waters of the United States without proposed discharge would comply with the
converting it tc_dry land does not thereby 404(b)(1) guidelines, he will grant thepermit
reduce the re_:h of, but may alter the tlow or unless issuance would be contrary to the
circulation of, watersof the United States. public interest.

(b) The Corpswill not issue permit where(d) Federal projects which qualify under a

the criteria contained in section 404(r) of the the regional administratorof EPAhas notified
_
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the district engineer and applicant in writing
pursuant to 40 CFR 231.3(a)(1) that he
intends to issue a public notice of a proposed
determination to prohibit or withdraw the
specification, or to deny, restrict or withdraw
the use for specification, of any defined area
as a disposal site in accordance with section
404(c) of the Clean Water Act. However the
Corps will continue to complete the
administrative processing of the application
while the section 404(c) procedures are
underway including completion of final
coordination with EPA under 33 CFR Part
325.

O
_. ° •
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PART 325--PROCESSING OF process should be brief but thorough so that

DEPARTMENT OF THE ARMY the potential applicant may begin to assess the
PERMITS viability of some of the more obvious

Sec. potential alternatives in the application. 'The

325.1 Applications for permits, district engineer will endeavor, at this stage,
325.2 Processing of applications, to provide the potential applicant with ali
325.3 Public notice, helpful information necessary in pursuing the

325.4 Conditioning of permits, application, including factors which the
325.5 Forms of permits. Corps must consider in its permit decision
325.6 Duration of permits, making process. Whenever the district
325.7 Modification, suspension, or engineer becomes aware of planning for work

revocation of permits, which may require a DA permit and which
325.8 Authority to issue or deny permits, may involve the preparation of an environ-
325.9 Authority to determine jurisdiction, mental document, he shall contact the,
325,10 Publicity. principals involved to advise them of the

requirement for the permit(s) and the

Appendix A--Permit Form and Special attendant public interest review including rite
Conditions development of an environmental document.

Appendix B--NEPA Implementation Whenever a potential applicant indicates the
Procedures for the Regulatory Program intent lo submit an application for work which

Appendix CmProcedures for the may require the preparation of an environ-
Protection of Historic Properties mental document, a single point of contact

shall be designated within the district's

Authority' 33 U.S.C. 401 et seq.; 33 regulatory staff to effectively coordinate the
U.S.C. 1344; 33 U.S.C. 1413. regulatory process, including the National

Environmental Policy Act (NEPA) proce-

O Source: 51 FR 41236, Nov. 13, 1986, dures and ali attendant reviews, meetings,unless otherwise noted, hearings, and other actions, including the
scoping process if appropriate, leading to a

§325.1 Applications for permits, decision by the district engineer. Effort

(a) General. The processing procedures of devoted to this process should be commen-
thisPart applytoany Department ofthe Army surate with the likelihood of a permit appli-
(DA) permit. Special procedures and cation actually being submitted to the Corps.
additional information are contained in 33 The regulatory staff coordinator shall
CFRParls320through324,327andPart330. maintain an open relationship with each
This Part is arranged in the basic timing potential applicant or his consultants so as to
sequence used by the Corps of Engineers in assure that the potential applicant is fully
processing applications for DA permits, aware of"the substance (both quantitative and

(b) Pre-application consultation for major qualitative) of the data required by the district
applications. The district staff element engineer for use in preparing an environ-
having responsibility for administering, mental assessment or ,'m environmental
processing, and enforcing federal laws and impact statement (EIS) in accordance with 33
regulations relating to the Corps of Engineers CFR Part 230, Appendix B.
regulatory program shall be available to (c) Application form. Applicants for ali
advise potential applicants of studies or other individual DA permits must use the stancklrd
information forcseeably required for later application form (ENG Form 4345, OMB
federal action. The district engineer will Approval No. OMB 49-R0420). Local
establish local procedures and policies variations of the application form for
including appropriate publicity programs purposes of facilitating coordination with
which will allow potential applicants to federal, state and local agencies may be used.
contact the district engineer or the regulatory The appropriate form may be obtained from
staff element to request pre-application con- the district office having jurisdiction over the
sulfation. Upon receipt of such request, the waters in which the activity is proposed to be
district engineer will assure the conduct of,,m located. Certain activities have been

O orderly process which may involve other staff attthorized by general permits and do notelements and affected agencies (Federal, require submissionofanapplication form but
state, or local) and the public. "Ittis early may require a separate notification.
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(d) Content of application, specific structures to be erected oi1, the fill or
(1) The application must include a platform.

complete description of the proposed activity (6) If the activity would involve the
including necessary drawings, sketches, or construction of an impoundment structure,
plans sufficient for public notice (detailed the applicant may be required to demonstrate
engineering plans and specifications are not that the structure complies with established
required); the location, purpose and need for state dam safety criteria or thai the structure
the proposed activity; scheduling of the has been designed by qualified persons and,
activity; the names and addresses of adjoining in appropriate cases, independently reviewed
property owners; the location and dimensions (and modified as the review would indicate)
of adjacent structures; and a list of author- by similarly qualified persons. No specific
izations required by olher federal, interstate, design criteria -are to be prescribed nor is an
stale, or local agencies for the work, including independent detailed engineering review to
ali approvals received or denials already be made by the district engineer
made. See § 325.3 for information required to (7) Signature on application. The
be in public nolices. District and division application must be signed by the person who
engineers are not authorized to develop desires to undertake the proposed activity (i.e.
additional information forms but may request the applicant) or by a duly authorized agent.
specific information on a case-by-casebasis. When the applicant is represented by an
(See § 325.1 (e)). agent, that information will be included in the

(2) Ali activities which the applicant plans space provided on the application or by a
to undertake which are reasonably related to separate written statement. The signature of
the _me project and for which a DA permit the applicant or the agent will be an
would be required should be included in the affirmalion that the applicant possesses or
same permit application. District engineers will possess the requisite properly interest to
should reject, as incomplete, any permit undertake the activity proposed in lhc
application which fails to comply with this application, except where the lands are under
requirement. For example, a permit the control of the Corps of Engineers, in I
application for a marina will include dredging which cases the district engineer will
required for access as well as any fill coordinate the transfer of the real estate and
associated with construction of the marina, the permit action. An application may include

(3) If the activity would involve dredging the activity of more than one owner provided
' in navigable waters of the United States, the the character of the activity of each owner is

application must include a description of the similar and in the same general area and each
type, composition and quantity of the material owner submits a statement designating the
to be dredged, the method of dredging, and _me agent.
the site and plans for disposal of the dredged (8) If the activity would involve the
material, construclion or placement of an artificial reef,

(4) If the activity would include the as defined in 33 CFR 322.2(g), in Ithe
discharge of dredged or fill material into the navigable waters of the United States or in the
waters of the United States or the trans- waters overlying the outer continental shelf,
portation of dredged material for the purpose the application must include provisions for
of disposing of it in ocean waters the siling, constructing, monitoring, and
application must include the source of the managing the artificial reef.
material; the purpose of the discharge, a (9) Complete application. An application
description of the type, composition and will be determined to be complete when
quantity of the material; lhc method of sufficient information is received to issue a
transportation and dislx)Sal of the malerial; public notice (See 33 CFR 325.1(d) and
and the location of the disposal site. 325.3(a).) The issuance ofapublic notice will
Certification under seclion 401 of the Clean not be delayed to obtain information
Waler Act is required for such discharges into necessary to evaluate an application.
walers of the United Stales. (e) Additional inJbr'mation. In addition to

(5) If the activity would include the the information indicaled in paragraph (d) of
construction of a filled area or pile or this section, the applicant will be required to
float-supported platform the project furnish only such additional information as
description must include the use of, and the district engineer deems essential to make I

a public interest determination including,
z
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where applicable, a determination of compli- additional information necessary for further
ance with the section 404(b)(1) guidelines or processing,
ocean dumping criteria. Such addilional (2) Within 15 days of receipt of an
information may include environmental data application the district engineer will either
and information on alternate methods and determine that the application is complete
siles as may be necessary for the preparation (see 33 CFR 325.l(d)(9) and issue a public
of the required environmental notice as desclibed in § 325.3 of this Part,
documentation, unless specifically exempted by other

(f) Fees. Fees are required for permits provisions of this regulation or that it is
under section 404 of the Clean Water Act, incomplete and notify the applicant of the
section 103 of the Marine Protection, informatien necessary for a complete appli-
Research and Sanctuaries Act of 1972, as ation. The district engineer will issue a
amended, and _ctions 9 and 10of the Rivers supplemental, revised, or corrected public
and Harbors Act of 1899. A fee of $1t30.00 notice if in his view there is a change in the
will be charged when the planned or ultimate application data that would affect the pub-
purpose of the project is commercial or lic's review of the proposal.
industrial in nature and is in support of (3) The district engineer will consider ali
operations that charge for the production, comments received in response to the public
distribution or sale of goods or services. A notice in his subsequent actions on the permit
$10.00 fee will be charged for permit application. Receipt of the comments will be
applications when the i,roposed work is acknowledged, ifappro- priate, and they will
non-commercial in nature and wouldprovide be made a part of the achninistrativerecord of
personal benefits that have no connection the application. Comments received as form
with a commercial enterprise. The final letters or petition may be acknowledged as a
decision as to the basis for a fee (commercial group to the person or organization
vs. non-commercial) shall be solely the responsible for the form letter or petition. If

O responsibility of the district engineer. No lee comments relate tomatters within the specialwill be charged if the applicant withdraws the exper- rise of another federal agency, the
application at any time prior to issuanceof the district engineer may seek the advice of that
permit or if the permit is denied. Collection agency. If the district engineer determines,
of the fee will be deferred until the proposed based on comments received, that he must
activity has been determined to be not have the views of the applicant on a particular
contrary to the public interest. Multiple fees issue to make a public interest determination,
are not to be charged if more than one law is the applicant will be given the opportunity to
applicable. Any modification significant furnish his views on such issue to the district
enough to require publication of a public engineer (see § 325.2(d)(5)). At the earliest
notice will 'alsorequire a fee. No fee will be practicable time other substantive comments
as_ssed when a permit is transferred from will be furnished to the applicant for his
one property owner to another. No tees will information and any views he may wish to
be charged for time extensions, general °ffcr'Asummary°fthec°mments'theactual
permits or letters of permission. Agencies or letters or portions thereof, or repre_ntative
instrumentalities of federal, state or local con:ment letters may be furnished lo the
governments will not be required to pay any applicant."It_eapplicant may voluntarilyelect
fcc in connection with permits, to contact objcx'torsin an attempt to resolve

objections but will not be required to do so.
§325,2 Processing of applications. District engineers will ensure that ali parties

(a) Standard procedto'es, are informed that the Corps alol_o, is
(1) When an application for a permit is responsible for reaching a decision on the

received the di,_tricl engineer shall merits of any application. The district
immediately assign ii a number for engineer mayalso offer Corpsrcgulatory staff
identification, acknowledge receipt thereof, to be present at meetings between applic,'mt'_
and advise the applicant of the number and objectors, where appropriate, to provide
assigned to it. He shall review the application information on the process, to mediate
for completeness, and if the application is differences, or to gather information to aid in

O incomplete, request from the applicant within the decision process. The district engineer15 days of receipt of the application any should not delay processing of theapplication
unless the applicant requests a reasonable

z
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delay, normally not to exceed 30 days, to will notify the applicant and interested federal
provide additional information or comments, and state agencies that the application has

(4) The district engineer will follow been forwarded to higher headquarters. The
Appendix B of 33 CFR Part 230 for district or division engineer may, at his
environmental procedures and documenta- option, disclose his recommendation Io the
tion required by the National Environmental news media and other interested parties, with
Policy Act of 1969. A decision on a permit the caution that ii is only a recommendation
application will require either an and not a final decision. Such disclosure is
environmental assessment or an environ- encouraged in permit cases which have
mental impact statement unless it is included become controversial and have been the
within a categorical exclusion, subject of stories in the media or have

(5) The district engineer will also evaluate generated strong public interest. In those
the application to determine the need for a cases where the application is forwarded for
public hearing pursuant to 33 CFR Part 327. decision in the format prescribed by the Chief

(6) After ali above actions have been of Engineers, the report will serve as the SOF
completed, the district engineer will or ROD. District engineers will generally
determine in accordance with the record and combine the SOF, environmental ,'Lssessment,

applicable regulations whether or not the and findings of no significant impact
[x_rmit should be issued. He shall prepare a (FONSI), 404(b)(1) guideline analysis,
statement of findings (SOF) or, whe,'e an EIS and/or the criteria for dumping of dredged
has been prepared, a record of decision material in ocean waters into a single
(ROD), on ali permit decisions. The SOF or document.
ROD shall include the district engineer's (7) If the final decision is to deny the
views on the probable effect of the prolx)sed permit, the applicant will be advised in
work on the public interest including writing of the reason(s) for denial. Ifthefinal
conformity with the guidelines published for decision is to issue the permit and a standard
the discharge of dredged or fill material into individual permit form will be used, the
waters of the United States (40 CFR Part 230) issuing official will forward lhc permit to the tlp
or with the criteria tbr dumping of dredged applicant for signature accepting the
material in ocean waters (40 CFR Parts 220 conditions of the permit, The permit is net
to 229), if applicable, and the conch, sions of valid until signed by the issuing official.
the district engineer. The SOF or ROD shall Letters of permission require only the
be dated, signed, and included in the record signature of the issuing official. Final action
prior to final action on the application. Where on the permit application is the signature on
the district engineer has delegated authority the letter notifying the applicant of the denial
to sign permits for and in his behalf, he may of the permit or signature of the issuing
similarly delegate the signing of the SOF or official on the authorizing document.
ROD. If a district engineer makes a decision (8) The districl engineer will publish
on a permit application which is contrary to monthly a lisl of permits issued or denied
state or local decisions (33 CFR 320.4(j) (2) during the previous month. The list will
& (4)), the district engineer will include in the identify each action by public notice number,
decision document the significant national name of applicant, and brief de_ription of
issues and expl_tin how they are overriding in activity involved. Ii. will also note thz_t
importance. If a permit is warranted, the relevant environmental documents _md the

district engineer will delennine the special SOF's or ROD's are available upon written
conditions, if any, and duration which should request and, where applicable, upon the
be incorporated into the permit. In accordance payment of adminisl_ltive fees. This list will
with the authorities specified in § 325.8 of this be distributed to ali persons who may have an
Part, the district engineer will take final action interest in any of the public notices listed.
or forward the application with ali perlinent (9) Copies of permits will be furnished to
comments, records, and studies, including the other agencies in appropriale cases as
final EIS or environmental assessment, follows:
through channels to the official authorized to (i) If the activity involves the construction
make the final decision. The report of artificial islands, installations or other
forwarding the application for decision will devices on the outer continental shelf, to the
be in a format prescribed by the Chief of Director, Defense Mapping Agency, /¢
Engineers. District and division engineers Hydrographic Center, Washington, DC
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20390 Attention, Code NS12, and to the any water quality requirement in such state,
Charting and Geodetic Services, N/CG222, to notify EPA and the district engineer in
National Ocean Service NOAA, Rockville, writing of its objection to permit issuance,
Maryland 20852. and to request a public hearing. If such occurs,

(ii) If the activityinvolves the construction the district engineer will hold a public hearing
of structures to enhance fish propagation in the objecting state. Except as stated below,
(e.g., fishing reefs) along the coasts of the the hearing will be conducted in accordance
United States, to the Defense Mapping with 33 CFR Part 327. The issues to be
Agency, Hydrographic Center and National considered at the public hearing will be
Ocean Service asin paragraph (a)(9)(i) ofthis limited to water quality impacts. 'EPA will
section and to the Director,Office of Marine submit its evaluation midrecommendations at
Recreational Fisheries, National Marine the hearing with respect to the state's
Fisheries Service, Washington,DC 20235. objection to permit issuance. Based upon the

(iii) If the activity involves the erection of recommendationsof theobjecting state,EPA,
an aerial transmission line, submerged cable, _d any additional evidence presented at the
or submerged pipeline across a navigable hearing, the district engineer will condition
water of the UnitedStates, to theCharting and the permit, if issued, in such a marineras may
Geodetic ServicesN/CG222, National Ocean be necessary to insure compliance with
Service NOAA, Rockville, Maryland 20852. applicable water quality iequirements. If the

(iv) If the .activity is listed in paragraphs impositionof conditionscannot, in the district
(a)(9) (i), (ii), or (iii) of this section, or engineer's opinion, insure such compliance,
involves the transportation of dredged he will deny the permit.
material for the purpose of dumping it in (ii) No permit will be granted until
ocean waters, to the appropriate District requiredcertification has beenobtained or has
Commander, U.S.Coast Guard. beenwaived. Awaiver maybe explicit, or will

(b) Procedures for particular types of be deemed to occur if the certifying agency
pernfft situations, fails or refuses to act on a request for

O (1) Section 401 Water Quahty Certifica- certification within sixty days _ffterreceipl of
finn. If _e district engineer determines that such a request unless the district engineer
water quality certification for the lrroposed determines a shorter or longer period is
activity is necessary under the provisions of reasonable for the state to act. In determhfing
section 401 of the Clean Water Act, he shall whether or not a waiver period has
so notify the applicant andobtain from him or commenced or waiver has occurred, the
the certifying agency a copy of such district engineer will verify that the certifying
certification, agency has received a valid request for

(i) '1"hepublic notice tbr such activity, certification. If, however, special circum-
which will contain a statement on stances identified by the district engineer
certification requirements (see § 325.3(a)(8)), require that action on an applicalion be laken
will serve as the notification to the within a more limited period of time, the
Administrator of the Environmental district engineer shall determine a reasonable
Protection Agency (EPA)pursuant to section lesser period of time, advise the certifying
401(a)(2) of the Clean Water Act. If EPA agency of the need for action by a particular
determines that the proposed discharge may date, and that, if certification is not received
,affect the quality of the waters of an,,,state by thai date, ii will be considered that the
other than the state inwhich the discharge will requirement for certificatior) has been
original, it will so notifysuch other state, the waived, 'qirnilarly,if it appears that circum-
district engineer, _mdthe applicant. If such stances _,ay reasonably require a period of
notice or a request for supplemental time longer than sixty days, the district
information is r_otreceived within 30 days of engineer, based on information provided by
issuance of the public notice, the district the certifying agency, will delemlinealonger
engineer will assume EPA has made a reasonable period of time, not to exceed one
negative deter- ruination with respect to year, at which time a waiver will Ix:deemed
section401(a)(2). If EPAdetermines another to c,ccur.
state's waters may be affected, such state has (2) Coastal Zane Mat_agement Ccmsis-
60 days from receipt of F_.:PA'snotice to tency. If the propo,;ed activity is to be

O determine if the proposed discharge will underU_kenin state under a coastal
a operating

affect the quality of its waters so as Iv violate zone manag_'_mentprogram..'._.ppro,:,edby !he_
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Secretary of Commerce pursuant to the certification er waiver of the right t,_ concur
Coastal Zone Management (CZM) Act (see or non-coocur.
33 CFR 320.3(b)), the district engineer shall (iii) If tile applicant is requesting a permit
proce,ed _s follows: for work on indian reservation lands which

(i) If the applicant is a federal agency, and are in the coastal zone, the district engineer
the application involves a federal activity in shall treat the application in file ,same manner
or affecting the coastal zone, the district as prescribed for a Federal applicant in
engineer shall forward a copy of the public paragraph (b)(2)(i) of this section. However,
notice to the agency of the state responsible if the applicant is requesting a permit on
for reviewing the consistency of federal non-trust Indian lands, and the state CZM
activities. The federal agency applicant shall agency has decided to assert jurisdiction over
be responsible for complying with the CZM such lands, the district engineer shall treat the
Act's directive for ensuring that federal application in the same manner as prescribed
agency activities are undertaken in a manner for a non- Federal applicant in paragraph
which is consistent, to the maximum extent (,b)(2)(ii) of this section.
practicable, with approved CZM Programs. (3) Historic Properties. If the proposed
(See 15 CFR Part 930.) If the state co_tstal activity would involve any property listed or
zone agency objects to the proposed federal eligible for listing in the National Register of
activity on the basis of its inconsistency with Historic Places, the district engineer will
lhc state's approved CZM Program, the proceed in accordance with Corps National
district engineer shall not make a final Historic Preservation Act implementing
decision on the application until the regulations.
disagreeing panics have had an opportunity (4) Ac, ivities Associated with Federal
to utilize the procedureg specified by the Projects. If the proposed activity would
CZM Act for resolving such disagreements, consist of the dredging of an access channel

(ii) If the applicant is not a federal agency and/or bertlfing facility associated with an
and the application involves an activity authorized federal navigation project, the
affecting the coastal zone, the district activity will be included in the planning and W
engineer shall obtain from the applicant a coordination of the construction or
certification that his proposed activity maintenance of the federa_ project to the
coroplies with and will be conducted in a maximum extent feasible. Separate notice,
manner that is consistent with the approved hearing, and environmental documentation
state CZM Progran_. Upon receipt of the will not be required for activities so included
certification, the district engineer will and coordinated, and the public notice issued
forward a copy of the public notice (which by the district engineer for these federal and
will include the applicant's certification associated non-federal activities will be the
statement) to the state coastal zone agency r_otice of intent to issue permits for those
and request its concurrence or objection. _fthe included non-federal dredging activities. The
state agency objects to the certification or decision whether to issue or deny such a
issues a decision indicating that the proposed permit will be consistent with the decision on
activity requires further review, the district the federal project unless special
engineer shall not issue the permit until lhc considerations applicable to the proposed
state concurs with the certification statement activity ore identified. (See § 322.5(c).)
or the Secretary of Commerce determines that (5) Endangered Species. Applications will
the proposed activity is consistent with the be reviewed for the potential impact on
purls)sos of the CZM Act or is necessary in threatened or endangered species pursuant to
the interest of national _'.curity. If the state section 7 of the Endangered Species Act as
agency fails to concur or object to a certifi- amended. The district engineer will include a
cation statement within six months of the state statement in the public notice of his current
agency's receipt of the certification state- "knowledge of endangered species based on
ment, state agency concurrence with the his initial review of the application (see 33
cenificalion statement shall be conclusively CFR 325.2(a)(2)). If the district engineer
presumed. District engineers will seek determines that the proposed activity would
agreements with state CZM agencies that the not affect iisled species or their critical
agency's failure to provide comments during habitat, he will include a statement to this
the public notice comment period will be effect in the public notice. If he finds the qP
_uiio,_,.l_i_.,_._ t.Ao ,...t _,...L,,lll_,.._l, • ,,,..._t_,..._.., ,r_ _,_.l,i tm|,,,.., _ltx3_..;_._O%--,._ L,,_tlt_.,ll.o? I_L4_ t.l.tl_,._.k t.lJl ',_,it'_lu_._lll._ll_....k.l
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or threatened species or their critical habitat, (vi) Information needed by the district
he will initiate formal consultation engineer for a decision on the application
procedures with the U.S. Fish and Wildlife cannot reasonably be obtained within the
Serviceor National MarineFisheries Service. 60-day period. Once the cause for preventing
Public notices forwarded to the U.S.Fish and the decision from being made within the
Wildlife Serviceor National MarineFisheries normal 60-day period 'has been satisfied or
Service will serve as the request for eliminated, the 60-day clock will start
information on whether any listed or running again from where it was suspended.
proposed to be listed endangered or For example, if the comment period is
threatened species may be present in the area extended by 30 days, the district engineer
which would be affected by the proposed will, absent other restraints, decide on the
activity, pursuant to section 7(c) of the Act. application within 90 days of receipt of a
References, definit_oas, and consultation complete application. Certain laws (e.g., the
procedures are found in 50 CFR P',m402. Clean Water Act, the CZM Act, the National

(c) [Reserved] Environmental Policy Act, the National
(d) Timhrg of processing of applications. Historic Preservation Act, the Preservation of

The district engineer will be guided by lhe Historical and Archeological Data Act, the
following time limits for the indicated steps Endangered Species Act, the Wild and Scenic
in the evaluation process: Rivers Act, and the Marine Protection,

(1) The public notice will be issued within Research and Sanctuaries Act) require
15days of receipt of all information required procedures such as state or other federal
to be submittedby the applicant inaccordance agency certifications, public hearings,
with paragraph 325.1.(d) of this Part environmental impact statements, consulta-

(2) The comment period on the public tion, st,ecial studies, and testing which may
notice should be for a reasonable period of prevent district engineers from being able to
time within which interested parties may decide certain applications within 60 days.
express their views concerning the permit. (4) Once the district engineer has

O The comment period should not be more than sufficient information to make his public30 days nor less than 15days from the date of interest determination, he should decide the
the notice. Before designating comment permit application even though other
periods less than 30 days, thedistrict engineer agencies which may have regulatory juris-
will consider: diction have not yet granted their authoriza-

(i) Whether the proposal is routine or lions, except where,such author- izations are,
noncontroversial, by federal law, a prerequisite to making a

(ii) Mail time and need for comments from decision on the DA permit application.
remote areas, Permits granted prior to other (non-

(ill) Comments from similar proposals, prerequisite) authorizations by other agencies
and should, whc,'e appropriate, be conditioned in

(iv) The need for a site visit. After such manner as to give those other authorities
considering the length of the original an opportunity to undertake their review
comment period, paragraphs(a)(2)(i) through without the applicant biasing such review by
(iv) of this ,section,and other pertinent factors, making substantial resource commitments on
the district engineer may extend the comment the basis of the DA permit. In unusual cases
period up lo an additional 30 days if the district engineer may decide that due to
warranted, the nature or scope of a specific proposal, it

(3) District engineers will decide on ali would be prudent to defer laking final action
applications not later than 60 days after until another agency has acted on its
receipt of a complete application, unless authorization. In such cases, he may advise

(i) precluded as a matter of law or the other agency of his position on the DA
procedures required by law (see below), permit while deferring his final decision.

(ii) The case rous' be referred to higher (5) The applicant will be given a
authority (see § 325.8 of this Part), reasonable time, not to exceed 30 days, to

(iii) The comment period is extended, respond to requests of the district engineer.
(iv) A timely submittal of information or The district engineer may make sucI_requests

comments is not received trom the appiicant, by certified letter and clearly inform the

O (v) The processing is suspended at the applicant that if he does not with therespond
request of the applicant, or retluested information or a juslificali_m why
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additional time is necessary, then his compliance with the other procedures of this
,applicationwill be considered withdrawn or regulation. After a regional permit has been
a final decision will be made, whichever is issued, individual activities falling within
appropriate. If additional time is requested, those categories that ,are authorized by such
the district engineer will eithergrant the time, regional permits do not have to be further
make a final decision,or consider the applica- authorized by the procedures of this
tion as withdrawn, regulation. The issuing authority will

(6) The time requirements in these determine and add appropriate conditions to
regulations are in terms of calendar days protect the public interest. When the issuing
rather than in terms of working days. authority determines on a case-by.case basis

(e) Alternative procedures. Division and that the concerns for the aquatic environment
district engineers are authorized to use .so indicate, he may exercise discretionary
alternative procedures as follows: authority to override the regional permit and

(1) Letters of permission. Letters of requirean individual application and review.
permission area typeofpermit issued through A regional permit may be revoked by the
rm abbreviated processing procedure which issuing authority if it is determined that it is
includes coordination with Federal and slate contrary to the public interest provided the
fish and wildlife agencies, as required by the procedures of § 325.7 of this Part are
Fish and Wildlife Coordination Act, and a followed. Following revocation, applications
public inlerest evaluation, but without the for future activities in areas covered by the
publishing of_mindividualpublic notice.The regional permit shall be processed as
letter of permission will not be used to applications for individual permits. No
authorize the transportation of dredged regional permit shall be issued for a period of
material for the purpose of dumping it in more than five years.
ocean waters. Letters of permission may be. (3) Joint procedures. Division and district
u_d: engineers are authorized and encouraged to

(i) In those cases subject to section 10 of developjointprocedures withstates and other
the Rivers and Harbors Act of 1899 when, in Federal agencies with ongoing permit
the opinion of the district engineer, the programs for activities also regulated by the
proposed work would be minor, would not Department of the Army. Such procedures
have significant individual or cumulative may be substituted for the procedures in
impacts on environmental values, and should paragraphs (a)(1) through (a)(5) of this
encounter noappreciableopposilion, section provided that the substantive

(ii) ln those cases subject to section 404 of requirements of those sections are
the Clean Water Act after: maintained. Division and district engineers

(A) The district engineer, through are also encouraged to develop management
consultation with Federal and state fish and techniques such as joint agency review
wildlife agencies, the Regional Adminis- meetings to expedite the decision-making
trator, Environmental Protection Agency, the process. However,indoing so, the applicant's
state water quality certifying agency, and, if rights to a tull public interest review and
appropriate, the state Coastal Zone Manage- independent decision by the district or
ment Agency, develops a listof categories of division engineer must be strictly observed.
activities proposed for authorization under (4) Emergency procedures. Division
I.OP procedures; engineers are authorized to approve special

(B) The district engineer issues a public processing procedures in emergency
notice advertising the proposed list and the situations. An "emergency" is a situation
LOP procedures, requesting comments and which would result inan unacceptable hazard
offering an opportunity for public hearing; to life, a significant loss of property, or an
and immediate, unforeseen, and significant

(C) A 401 certification has been issued or economic hardship if corrective action
waived and, if appropriate, (.ZM consistency requiring a permit is not undertaken within a
concurrence obtaitled or presumedeither on a time period le_sthan the normal time needed
ge_lericor individual basis, to process the application under standard

(2) Regionai permits. Regionaipcm_.itsare procedures. In emergency situations, the
a type of general permit as defined in 33 CTR district engineer will explain the i_
322.2(0 and 33 CFR 323.2(n). They may be circumstances and recommend special
....... : ............. u,ou,,., a, tei tnt_cdu;es io the division engineer wlaowill
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instruct the district engineer as to further (9) If appropriate, a statement that the
processing of the application. Even in an activity is a categorical exclusion for
emergency situation, reasonable efforts will purposes of NEPA (see paragraph 7 of
be made to receivecomments from interested Appendix B to 33 CFR Part 230);
Federal, state, and local agencies and the (10) A statement of the district engineer's
affected public. Also, notice of any special current knowledge on historic properties;
procedures authorizedand theirrationale is to (11) A sta_ment of the district engineer's
be appropriately published as soon as current knowledge on endangered species
practicable. (see § 325.2(b)(5));

(12) A statement(s) on evaluation factors
§325.3 Public notice. (see § 325.3(c));

(a) General. The public notice is the (13) Any other available information
primary method of advising ali interested which may assist interested parties in
parties of the proposed activity for which a evaluating the likely impact of the proposed
permit is sought and of soliciting comments activity, if any,on factors affecting thepublic
and information necessary to evaluate the interest;
probable impact on the public interest. The (14) The comment period based on
notice must, therefore, include sufficient § 325.2(d)(2);
information to give a clear understanding of (15) A statement that any person may
the nature and magnitude of the activity to request, in writing, within the commen_
generate meaningfal comment. The notice period specified in the notice, that a public
should include the following items of hearing be held to consider the application.
information: Requests for public hearings shall state, with

(1) Applicable statutory authority or particularity, the reasons for holding a public
authorities; hearing;

(2) The name and address of the applicant; (16) For non-federal applications in states
(3) The name or title, address and with an approved CZM Plan, a statement on

O telephone number of the Corps employee compliance with the approved Plan; andfrom whom additional information (17) In addition, for ,section 103 (ocean
concerning the application may be obtained; dumping) activities:

(4) The locationof the proposed activity; (i) The specific location of the proposed
(5) A brief description of the proposed disposal site and its physical boun"daries;

activity, its purpose and intended use, so as to (ii)A statement as towhether the proposed
provide sufficient informationconcerning the disposal site has been designated for use by
nalure of the activity to generate meaningful the Administrator, EPA, pursuant to _ction
comments, including a description of the type 102(c)of the Act;
of structures, if any, to be erected on fills or (iii) If the proposed disposal site has not
pile or float-supported platforms, and a been designated by the Administrator, EPA, a
description of the type, composition, and description of the characteristics of the
quantity of materials to be discharged or proposed disposal site and an explanation as
disposed of in the ocean; to why no previouslydesignated disposal site

(6) A plan and elevationdrawing showing is feasible;
the general and specific site location and (iv) A brief de_ripfion of known dredged
character of ali proposed activities,including material discharges at the proposed disposal
the size relationship of the proposed site;
structures to the size of the impacted (v) Existence and documented effects of
waterway and depth of water in the area; other authorized disposals that have been

(7) If the proposed activity would occur in made in the disposal area (e.g., heavy metal
the territorial seas or ocean waters, a background reading and organic carbon
description of theactivity's relationship to the content);
baseline from which the territorial sea is (vi) An estimate of the length of time
measured; during which disposal would continue at the

(8) A list of other government author- proposed site; and
izations oblained or requested by the appli- (vii) Infom'mtionon the characteristicsand
cant, including required certificationsrelative composition of the dredged material.

O to waterquality, coastalzonemanagement, or (b) Public Dis-noticefor general permits.
marine sanctuaries; trict enzineers will publish a public notice for

: "-
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ali proposed regional general permits and for Parts 220 to 229), as appropriate. (See33CFR
significant modifications to, or reissuance of, Parts 323 and 324).

existing regional permits within their area of (3) In cases involving construction of
j:_fisdicfion. Public notices for statewide artificial islands, installations and other

regional _,_rrnitsmay be issued jointly by the devices on outer continental shelf lands
_ffected Corps districts. The notice will which are under mineral lease from the
include ali applicable information necessary Department of the Interior, the notice will
to provide a clear understanding of the contain the following statement: "The
proposal. In addition, the notice will state the decision as to _vhethera permit will be issued
availability of information at the district will be based on an evaluation of the impact
office which reveals the Corps' provisional of the proposed work on navigation and
determination that the proposed activities national security."
comply with the requirements for issuance of (d) Distribution of public notices.
general permits. District engineers will (1) Public notices will be distributed for
publish a publicnotice fornationwide permits posting in post offices or other appropriate
in accordance with 33 CFR 330.4. publicplaces in the vicinity of the site of the

(c) Evaluation factors. A paragraph proposed work and will be sent to the
describing the v,'uious evaluation factors on applicant, to appropriate city and county
which decisions are based shall be included officials, to adjoining property owners, to
in every public notice, appropriate state agencies, to appropriate

(1) Except as provided inparagraph (c)(3) Indian Tribes or tribal representatives, to
of this section, the following willbe included: concernedFederal agencies, to local, regional
"The decision whether to issue a permit will and national shipping and other concerned
be based on an evaluation of the probable business and conservation organizations, to
impact including cumulative impacts of the appropriate River Basin Commissions, to
proposed activity on the public interest. That appropriate state and areawide clearing
decision will reflect the national concern for houses as prescribed by OMB Circular A-95,
both protection and utilization of important to local news media and to any other
resources. The benefit which _asonably may interested party.Copies of public notices will
be expected to accrue from theproposal must be sent to ali parties who have specifically
be balanced against its reasonably foreseeable requested copies of public notices, to the U.S.
detriments. Ali factors which may be relevant Senators and Representatives for the area
to the proposal will be considered including where the work is to be performed, the field
the cumulative effects thereof; among those representative ot"the Secretaryof the Interior,
are conservation, economics, aesthetics, the RegionalDu'ectoraftheFish and Wildlife
general envh'onmental concerns, wetlands, Service, theRegional Director of theNational
historic properties, fish and wildlife values, Park Service, the Regional Administrator of
flood h_ards, floodplain values, land use, the Environmental Protection Agency _PA),
navigation, shoreline erosion and accretion, the Regional Direc,or of the National Marine
recreation, water supply and conservation, Fisheries Service of the National Oceanic and
water quality, energy needs, safety, food and Am_o:;pt_ericAdministration (NOAA), the
fiber production, mineral needs, I_eadof the state agency responsible for fish
considerations of property ownership and, in _'_ndwildlife resources, the State Historic
general, the needsand welfareof the people." Pre_crvation Officer, and the District

(2) If the activity would involve the Commander, U.S. Coast G_ard.
discharge of dredged or fill material into the (2) In additio_ to the get,eml distribution
waters of the United States or the of public notices cited above, noticeswillbe
transportation of dredged material for the sent to other addressees in appropriate c_Lses
purpose ofdisposing of it in ocean waters, the as follows:
public notice shall also indicate thai the (i) If the activity would involve structures
evaluation of the impactof the activity on the or dredging along the shores of the seas or
public interest will include application of the Great Lakes, to the Coastal Engineering
guidelines promulgaled by the Administrator, Research Center, Washington, DC 20016.
EPA, (40 CFR P,'u'l 230) or of the criteria (ii) If the activity would involve
established under authority of section 102(a) construction of fixed structures or artificial
of the Marine Pro_ection, Research and islands on the outer continenral shelfor in the
I..,ttlll_._l, Utl-I IW_ ,¢_1,_. t UI 1 ) I ,¢-,, t.lL_"lt.,.ldll IWl IU_..'IU _t_.) l_,...-J "1"_, t_l 1 /ltUi IO.1 _._,, iU I.l't'lC- /'*._51,_lill II _cclclal y oi"

_
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Defense (Manpower, Installations, and impacts of the proposal, appropriate to the
Logistics (ASD(MI&L)), Washington, DC scope and degree of those impacts, and
20310; the Director, Defense Mapping reasonably enforceable.
Agency (Hydrographic Center)Washington, (1) Legal requirements which may be
DC 20390, Attention, Code NSI2; and the satisfied by means ofCorps permit conditions
Charting and Geodetic Services, N/CG222, include compliance with the 404(b)(1)
National Ocean Service NOAA, Rockville, guidelines, the EPA ocean dumping criteria,
Maryland 20852, and to affected military the Endangered Species Act, and
installations and activities, requirements imposed by conditions on state

(iii) If the activity involves the section 401 water quality certifications.
construction of structures to enhance fish (2) Where appropriate, the district
propagation (e.g., fishing reefs) along the engineer may take into account the existence
coasts of the United States, to the Director, of controls imposed under other federal, state,
Office of Marine Recreational Fisheries, or local programs which would achieve the
National Marine Fisheries Service, obje2tive of tile desired condition, or the
Washington, DC 20235. existence of an enforceable agreement

(iv) If the activity involves the between the applicant and another party
construction of stnictures which may affect concerned with the resource in question, in
aircraft operations or for purposes associated determining whether a proposal complies
with seaplane operations, to the Regional with the 404(b)(I) guidelines, ocean dumping
Director of the Federal Aviation criteria, and other applicable statutes, and is
Administration. not contrary to the public interest. In such

(v) If the activity would be in connection cases, the Department of the Army permit will
with a tbreign-trade zone, to the Executive be conditioned to state that material changes
Secretary, Foreign-Trade Zones Board, in, or a failure to implement and enforce such
Department of Commerce, Washington, DC program or agreement, will be grounds for
20230 and to the appropriate District Director modifying, suspending, or revoking the

O as Representative, permit.
of Customs Resident

Foreign-Trade Zones Board. (3) Such conditions may be accom-
(3) lt is pre:;umed that ali interested parties plished on-site, or may be accomplished

and agencies will wish to respond to public off-site for mitigation of significant losses
notices; Iherefore, a lack of response will be which are specifically identifiable,
interpreted as meaning that there is no reasonably likely to occur, and of importance
objection to the proposed project. A copy of to the human or aquatic environment.
the public notice with the list of the addresses (b) District engineers ,areauthorized to add
to whom the notice was sent will be included special conditions., exclusive of paragraph (a)
in the record. If a question develops with of this section, at the applicant's request or to
respect to an activity for which another clarify the permit application.
agency has responsibility and that other (c) If the district engineer determines that
agency has not responded to the public notice, special conditions are necessary to insure the
the district engineer may request its proposal will not be contrary to the public
comments. Whenever a response to a public interest, but those conditions would not be
notice has been received from a member of reasonably implementable or enforceable, he
Congress, either in behalf of a constituent or will deny the permit.
himself, the district engineer will inform the (d) Bonds, If the district engineer has
member of Congress of the final decision, reason to consider that the permittee might be

(4) District engineers will update public prevented from completing work which is
notice m_filing lists at least once every two necessary to protect the public interest, he
years, may require the permittee to post a bond of

§325.4. Conditioning ofpermits, sufficient amount to indemnify the
government against any loss as a result of

(a) District engineers will add special corrective action it might take.
conditions to Department of the Army
permits when such conditions are necessary §325.5 Forms of permits.
to satisfy legal requirements or to otherwise (a) General discussion.

O satisfy the public interest requirement. Permit DA under this(1) permits regulation will

conditions will be directly related to the be in the form of individual permits or geneml
_
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permits. The basic format shallbe ENG Form United States under _ction 9 of the Rivers
1721, DA Permit (Appendix A). and HarborsAct of 1899will be drafted at DA

(2) The general conditions included in level.
ENG Form 1721 are normally applicable to

§325.6 Duration of permits.ali permits; however, some conditionsmay
not apply to certain permits and may be (a) General, DA permits may authorize
deleted by the issuing officer. Special both the work and the resulting use. Permits
conditions applicable to the specific activity continue in effect until they automatically
will be included in the permit as necessary to expire or are modified, suspended, or
protect the public interest in accordance with revoked.
§ 325.4 of this Part. Co)Structures. Permits for the existence of

(b) Individual permits--- a structure or other activity of a permanent
(1) Standard permits. A standardpermit is nature are,usually for an indefinite duration

one which has been processed through the with no expiration date cited. However,
public interest review procedures, including where a temporary structure is authorized, or
public notice and receipt of comments, where restoration of a waterway is
described throughout this Part. The standard contemplated, the pem_it will be of limited
individual permit shall be issued using ENG duration with a definite expiration date.
Form 1721. (c) Works. Permits for construction work,

(2) Letters of permission. A letter of discharge of dredged or fill material, or other
permission will be issued where procedures activity and any construction period for a
of § 325.2(e)(1) have been followed, lt will structure witha permit of indefinite duration
be in letter form and will identify the under paragraph (b) of this section will
permittee, the authorized work and location specify time limits for completing the work
of the work, the statutory authority, any or activity.The permitmay also specify a date
limitations on the work, a constnaction time by which the work must be started, normally
limit and a requirement for a report of withinoneyearfromthedateofissuance.The
completed work. A copy of the relevant date will be established by the issuing official /
general conditions from ENGForm 1721 will and will provide reasonable times based on
be attached and will be incorporated by the scope and nature of tile work involved.
reference into the letter of permission. Permits issued for the transport of dredged

(c) General permits-- material for the purpose of disposing of it in
(1) Regional permits. Regional permitsare ocean waters will specify a completion date

a type of general permit. They may be issued for the disposal not to exceed three years from
by a division or district engineer after the date of permit issuance.
compliance with the other procedures of this (d) Extensions of time. An authorization or
regulation. If the public interest so requires, construction period will automatically expire
the issuing authority may condition the if the permittee fails to request and receive an
regional permit to require a case-by-case extension of time. Extensions of time may be
reporting and acknowledgmen! system, granted bythe district engineer.The permittee
However, no ,separate applications or other must request the extension and explain the
authorization documents will be required, basis of the request, which will be granted

(2) Nationwide permits. Nationwide unless the district engineer determines that an
permits are a type of general permit and extension would be contrary to the public
repre_nt DA authorizations that have been interest. Requests for extensions will be
issued by theregulation (33CFR Part330) for processed in accordance with the regular
certain specified activities nationwide. If procedures of § 325.2 of this Part, including
certain conditions are met, the specified issuance of a public notice, except that such
activities can rake place without the need for processing is not required where the district
an individual or regional permit, engineer determines that there have been no

(3) Programmatic permits. Program- significant changes in the attendant
matic permits are a type of general pert'nil circumstances since the authorization was
founded on an existing state, local or other issued.
Federal agency program and designed to (e) Maintenance cb'edging. It' the autho-
avoid duplication with that program, rized work includes periodic maintenance

(d) Section 9permits. Permits for struc- dredging, an expiration date for the
tures in interstate navigable waters of the authorization of that maintenance dredginj_

_,L
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will be included in the permit. The expiration district engineer may determine that the
date, which in no event is to exceed ten years public interest requires a modification of the
from the date of issuance of the permit, will terms or conditions of the permit. In such
be established by the issuing official after cases, the districtengineer will hold informal
evaluation of the proposed method of consultations with the permittee to ascertain
dredging anddisposal of the dredged material whether the terms and conditions can be
in accordance with the requirements of 33 modified by mutual agreement. If a mutual
CFR Parts 320 to 325. In such cases, the agreement is reached on modification of the
district engineer shall require notification of termsand conditions of thepermit, thedistrict
the maintenance dredging prior to actual engineer will give thepermitteewritten notice
performance to insure continuedcompliance of the modification, which will then become
with the requirements of this regulation and effective on such date as the district engineer
33 CFR Parts 320 to 324. If the permittee may establish. In the event a mutual
desires to continue maintenance dredging agreement cannot be reached by the district
beyond the expiration date, he must request a engineer and the permittee, the district
new permit. The permittee should be advised engineer will proceed in accordance with
to apply for the new permit six months prior paragraph (c) of this section if immediate
to the time he wishes to do the maintenance suspension is warranted. In cases where
work. immediate suspension is not warranted but

the district engineer determines that the
§325.7 Modification, suspension, or permit should be modified,he will notify the

revocation of permits, permittee of the proposed modification and
(a) General. The district engineer may reasons therefor, and that he may request a

reevaluate the circumstancesandconditions meeting with the districtengineer and/or a
of any permit, including regional permits, publichearing.The modificationwill become
either on his ownmotion,at therequestofthe effective on the date set by the district
permittee,or a thirdparty, or as the result of engineerwhich shall beat leastten daysafter

O progress inspections, receiptof the noticeby the permitteeunless aperiodic and initiate

action to modify,suspend,orrevokeapermit hearing or meeting is requested within that
asmay be madenecessary by considerations period. If the permitteefails or refuses to
of the public interest.In the case of regional comply with the modification, the district
permits, this reevaluation may cover engineerwill proceed in accordance with 33
individual activities, categoriesof activities, CFR Part 326. The district engineer shall
orgeographic areas. ,Amongthe factorsto be consult with resource agencies before
consideredare the extent of the permittee's modifying any permit terms or conditions,
compli,'mcewith the terms andconditionsof that would result in greater impacts, for a
the permit; whether or not circumstances projectabout which thatagency expressed a
relating to the authorized activity have significant interest in the term, condition, or
changed since the permit was issued or feature being modified prior to permit
extended, and thecontinuingadequacyof or issuance,
need for the permit conditions; any (c) Suspension. The district engineer may
significant objections to the authorized suspend a permit after preparing a written
activity which were not earlier considered; determination and finding that immediale
revisions t,) applicable statutory and/or suspension would be in the public interest.
regulatoryauthorities;andthe extenttowhich The districtengineer will notify the perrnittee
modification, suspension, or other action in writing by the most expeditious means
would adversely affect plans, investments available that the permit has been suspended
and actions the permittee has reasonably with the reasons therefor, and order the
made or taken in reliance on the permit, permittee to stop those activities previously
Significant increases in scope of a permitted authorized by the suspended permit. The
activity will be processed as new applications permitlee will also be advised that following
for permits in accordance with §325.2 of this this suspension a decision will be made to
Part, and not as modifications under this either reinstate, modify, or revoke the permit,
section, and that he may within 10days of receipt of

O (b) Modification. Upon request by the notice of the suspension, request a meetingperrnitteeor, as a result of reevaluationof the with the district engineer and/or a public
circumstances and conditions ofa pt'_.rmit, the hea.tng to p.,'esenti.-.fe..rm.a!ig.-,in _hi_m.'a::er.

_
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If a hearing is requested, the procedures Harbors Act of March 3, 1899 has not been
prescribed in 33 CFR Part 327 will be delegated _o the Chief of Engineers or his
followed. After thecompletion of the meeting authorized repre- sentatives.
or hearing (or within a reasonable period of (b) District engineer's authority. District
time after issuance of the notice to the engineers are authorized to issue or deny
permittee that the permit has been suspended permits in accordance with these regulations
if no heating or meeting is requested), the pursuant to sections9 and 10of theRivers and
district engineer will take action to reinstate, Iqart_rs Act of 1899; section404 of theClean
modify, or revoke the permit. Water Act; and section 103 of the Marine

(d) Revocation. Following completion of Protection, Research and Sanctuaries Act of
the suspensionprocedures in paragraph (c) of 1972, as amended, in"alicases not required to
this section, if revocation of the permit is be referred to higher authority (see below), lt
found to be in thepublic interest, theauthority is essential to the legality of a permit that it
who made the decision on the original permit contain the name of the district engineeras the
may revoke it, The permittee will be advised issuing officer.However, the permit need not
in writing of the final decision, be signed by the district engineer in person

(e) Regional permits. The issuing official but may be signed for and inbehalf of him by
may, by following the procedures of this whomever he designates. In cases where
section, revoke regional permits for permits are denied for reasons other than
individual activities, categories of activities, navigation or failure to obtain required local,
or geographic areas. Where groups of state, or other federal approvals or
permittees are involved, such as for care- certifications,the Statement ofFindings must
gories of activities or geographic areas, the conclusivelyjustify a denial decision. District
informal discussions provided in paragraph engin_rs are authorized to deny permits
(b) of this section may be waived and any without issuing a public notice or taking other
writtennotification nay be made through the procedural steps where require0 local, state,
general public notice procedures of this or other federal permits for the proposed
regulation. If a regional permit is revoked, activity have been denied or where he IIF
any permittee may then apply for an determines that the activity will clearly
individual permit which shall be processed in interfere with navigation except in ali cases
accordance with these regulations, requiredto bereferred to higher authority (see

below). District engineers are also authorized
§325,8 Authority to issue or deny toadd, modify, or delete special conditions in

permits, permits in accordance with § 325.4 of this
(a) General. Except as otherwise provided Part, except for those conditions which may

in this regulation, the Secretary of the Army, have been imposed by higher authority, and
subject to such conditions as he or his to modify, suspend and revoke permits
authorized representative may from time to according to the procedures of § 325.7 of this
time impose, has authorized the Chief of Part. District engineers will refer the
Engineers and his authorized representatives following applications to the division
to issue or deny permits for darns or dikes in engineer for resolution:
intrastate watersof the United Statespursuant (I) When a referral is required by a written
to section 9 of the Rivers and Harbors Act of agreement between the head of a Federal
1899; for construction or other work in or agency and the Secretary of the Army;
affecting navigable waters of the United (2) When the recommended decision is
Statespursuant to section 10of theRivers and contrary to the written position of the
Harbors Act oi"1899; for the discharge of Governor of the state in which the work
dredged or fill material into waters of the would be performed;
United States pursuant to section 404 of the (3) When there is substantial doubt as to
Clean Water Act: or for the transportation of authority, law, regulations, or policies
dredged material for the purpose of disposing applicable to the proposed activity;
of it into ocean waters pursuant to section 103 (4) When higher authority requests the
of the Marine Protection, Research and application be forwarded for decision; or
Sanctuaries Act of 1972, as amended. The (5) Whenthe district engineer is precluded
authorityto issue or deny permits in interstate by law or procedures required by law from
navigable waters of the United States taking final action on the application (e.g.
pursuan! to secli_'m 9 nf !he .Rivers and

.

r
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section 9 of the Rivers and Harbors Act of Engineers regulatory jurisdiction, he will
1899,or territorialsea baseline changes), issue appropriatepublic notices.

(c)Division engineer's authority.Division
engineers will review and evaluateali permit Appendix A - Permit Form and Special
applications referred by district engineers, Conditions
Division engineers may authorize the A. PermitForm
issuance or denial of permits pursuant to Department of the Army Permit
section 10 of the Rivers and Harbors Act of Permittee
1899;section 404 of theClean Water Act;and Permit No,
section 103 of the Marine Protection, IssuingOfficeNote.
Research and Sanctuaries Act of 1972, as Note.--The term "you" and its
amended; and the inclusion of conditions in derivatives,as used in this permit, means the
accordance with § 325.4 of this Part in ali permittee or any future m _sferee. The term
case: not required to be referred to the Chief "this office" refers to the )ropriate district
of Engineers. Division engineers will refer or division office of the e,.,,,'ps of Engineers
the following applications to the Chief ot' havingjurisdiction over the permittedactivity
Engineers for resolution: or the appropriateofficial of thatoffice acting

(1) When a referral is required by a written under the authority of the commanding
agreement between the head of a Federal officer.
agency and the Secretary of the Army; You are authorized to perform work in

(2) When there is substantial doubt as to accordance with the terms and conditions
authority, law, regulations, or policies specified below.
applicable to the proposed activity; Project Description: (Describe the

(3) When higher authority requests the permitted activity and its intended use with
application be forwarded for decision; or references to any attached plans or drawings

(4) When the division engineer is that are considered to be a part of the project
_, precluded by law or procedures required by description. Include a description of the types

law from taking final action on the and quantities of dredged or fill materials to
application, be discharged in jurisdictional waters.)

Project Location: (Where appropriate,
§325.9 Authority to determine juris- provide the names of and the locations on the

diction, waters where the permitted activity and any
District engineers are authorized to off-site disposals will take place. Also, using

determine the ,area defined by the terms name, distance, and direction, locate the
"navigable waters of the United States" and permitted activity in reference to a nearby
"waters of the United States" except: landmark such as a town or city.)

(a) When a determination of navigability Permit Conditions:
is made pursuant to 33 CFR 329.14 (division General Conditions:
engineers have this authority); or 1.The time limit for completing the work

(b) When EPA makes a section 404 authorized ends on. If you find that
jurisdiction determinationunder its authority, you need more time to complete the

authorized activity,submit your request for a
§325.10 Publicity. time extension to this office for consideration
The district engineer will establish and at least one month before the above date is
m_dntaina program to assure that potential reached.
applicants tor permits are informed of the 2. You must maintain the activity
requirements of this regulation and of the authorized by this permit irt good condition
steps required to obtain permits for activities and in conformance with the terms and
in watersof the Unit_ Statesor ocean waters, conditions of this permit. Youare not relieved
Whenever the district engiLeer becomes of this requirement if you abandon the
aware of plans being developed by either permitted activity, although you may make a
private orpublicentitieswhich might require good faith transfer to a third party in
permits for implementation, he should advise compliance with General Condition 4 below.
the potential applicant in writing of the Should you wish to cease to maintain the

O statutory requirements mid the provisions of authorized activity or should you desire tothis regulation. Whenever the district abandon it without a good faith transfer, you
_..V ....................... b ....... u, eo ut i]iLl_[ 00121111 LtIilIJUIIICLILIOII UI'iJlIS p(._i"llil[ m)m_
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this office, which may require restoration of In issuing this permit, the Federal
the mea. Government does notassume any liability for

3. If you discover any previouslyunknown the following:
historic or archeological remains while a.Damages to thepermitted project or uses
accomplishing the activity authorizedby this thereof as a result of other permitted or
permit, you must immediately notify this unpermitted activities or from natural causes.
officeof what you havefound. Wewill initiate b. Damages to thepermitted project or uses
the Federal and state coordination required to thereof as a result of current or future
determine if the remains wan'ant a recovery activities undertaken by or oil behalf of the
effort or if the site is eligible for listing in the United States in the public interest.
National Register of Historic Places. c. Damages to persons, property, or to

4. If you sell the property associated with other permitted or unpermitted activities or
this permit, you must obtain the signature of slructure,_caused by the activity authorized
the new owner in the space provided and by this permit.
forward a copy of the permit to this office to d. Design or construction deficiencies
validate the transfer of this authorization, associated with the permitted work.

5. If a conditioned water quality e. Damage claims associated with any
certification has been issued for your project, future modification, suspension, or
you must comply with the conditions revocation ofthispermit.
specified in the certification as special 4. Reliance on Applicant's Data: The
conditions to this permit. For your determination of this office that issuance of
convenience, a copy of the certification is this permit is not contrary to the public
attached if itcontains such conditions, interest was made in reliance on the

6. You must "allowrepresentatives from information you provided.
this office 1oinspect the authorizedactivity at 5. Reevaluation of Permit Decision. This
any time deemed necessary to ensurethat ii is office may reevaluate its decision oil this
being or has been accomplished in permit at any time the circumstances warrant.
accordance with the terms and conditions of Circumstances that could require a
your permit, reevaluation include, but are not limited to,

Special Conditions: (Add special the foUowing:
conditions as required in this space with a. You fail to comply with the terms and
reference toa continuation sheet ifnecessary.) conditions of this permit.

Further Information: b. The information provided by you in
1. Congressional Authorities: You have support of your permit application proves to

been authorized to undertake the activity have been false, incomplete, or inaccurate
described above pursuant to: (See4 above).

( ) Section 10 of the Rivers and l-tartvo_,'s c. Significant new information surfaces
Act of 1899 (33 U.S,C.403). which this office did notconsider in reaching

( ) Section 404 of the Clean Water Act (33 the original public interest decision.
U.S.C. 1344). Such a reevaluation may result in a

( ) Section 103 of the M,'u-ineProtection, determination that it is appropriate to use the
Research and Sanctuaries Act of 1972 (33 suspension, modification, and revocation
U.S.C. 1413). procedures contained in 33 CFR 325.7 or

2. Limits of this authorization, enforcement procedures such as those
a. This permit does notobviate the need to con'tained in 33 CFR 326.4 and 326.5. The

obtain other Federal, state, or local referenced enforcement procedures provide
authorizations required by law. for the issuance of an administrative order

b. This permit does not grant any property requiring you to comply with the terms and
rights or exclusive privileges, conditions of your permit and for the

c. This permit does not authorize any initiation of legal action where appropriate.
injury to the property or rights of others. Youwill be required to pay for any corrective

d. This permit does not authorize measures ordered by this office, and ifyou fail
interference with any existing or proposed to comply with such directive, this office may
Federal project, in certain situations (such as those specified

3. Limits of Federal Liability. in 33 CFR 209.170) accomplish the
correctivemeasures by contract or otherwise
and bill you for the cost.
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6. Exlensions. General condition 1 prescribed by the United Slates Coast Guard
establishes a time limit for the completion of (USCG), throughregulations or otherwise, on
the activity authorized by this permit. Unless your authorized facilities. The USCG may be
there are circumstances requiring either a reached al the following address and
prompt completion of the authorized activity telephone number:
or a reevaluation of the public interest
decision, the Corps will normally give
favorable consideration to a request for an
extension of this time limit. 5. The condition below will be used when

Your signature below, as permitteel a Corps permit authorizes an artificial reef,an
indicates that you accept and agree to comply aerial transmission line, a submerged cableor
with the terms and conditions of this permit, pipeline, or a structure on the outer

continental shelf.
(Permittee) National Ocean Service (NOS) has been

notified of this authorization.Youmust notify
(Date) NOS and this office in writing, at least two

This permit becomes eff_tive when the weeks before you begin work and upon
Federal official, designated to act for the completion of the activity authorized by this
Secret_u'yof the Army, has signed below, permit. Yournotification of completion must

include a drawing which certifies the location
(District Engineer) and configuration of thecompleted activity (a

certified permit drawing may be used).
(Date) Notifications to NOS will be sent to the

When the structuresor work authorized by following address: The Director, National
this permitare still in existenceat the time the Ocean Service (N/CG 222), Rockville,
property is transferred, the terms and Maryland20852.

O conditions of this permit will continue to be 6. The followingcondition should be usedbinding on the new owner(s) of the property, for every permit where legal recordation of
To validate the transfer of this permit and the the permit would be reasonably practicable
associated liabilities associated with and recordation could put a subsequent
compliance with its terms and conditions, purchaser or owner of properly on notice of
have the transferee sign and date below, permit conditions.

You must take the actions required to
(Transferee) record this permit with the Registrar of Deeds

or other appropriate official charged with the
(Date) responsibility for maintaining records of title

B. Special Conditions. No special to or interest in real properly.
conditions will be preprinted on the permit
form. The following and other special Appendix B--NEPA Implementation
conditions should be added, as appropriate, in Procedures for the
the space provided after the general Regulatory Program
conditions or on a referenced continuation 1. Introduction
sheet: 2. General

1. Your use of the permitted activity must 3. Development of Information _mdData
not interfere with the public's righi to free 4. Elimination of Duplication with State and
navigation on ali navigable waters of the l.x)calProcedures
United Stales. 5. Public Involvement

2. You must have a copy of this permit 6. Categorical Exclusions
availableon thevessel used for the authorized 7. EA/FONSI D_ument
transportation and disposal of dredged 8. Environmental Impact
material. Slatement--General

3. You must advise this office in writing, 9. Organization and Content of Draft EISs
at least two weeks before you start 10. Noticeoflntent
maintenance dredging activities under the 11. Public Hearing

O authority of this permit. 12. Organization and Conlenl of Final EIS4. You must install and mainlain, al your 13. Comments Received on the Final EIS
eyrie, hto -tn_, c.'.tfr_l,u I;r, hte ,_nrt ,_;.n.l,. lA ]_|_ _*lrsn|¢_t_r_v_t
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'qF15. Filing Requirements therefore categorically excluded from NEPA

16. Timing documentation:

17. Expedited Filing (1) Fixed or floating small private piers,
18. Record of Decision small docks, boat hoists and boathouses.
19. Predecision Referrals by Other Agencies (2) Minor utility distribution and
20, Review of Other Agencies' EISs collection lines including irrigation;
21. Monitoring (3) Minor maintenance dredging using

1. Introduction. In keeping with Executive existing disposal siles;
O,'Jer 12291 and 40 CFR 1500.2, where (4) Boat launching ramps;
interpretive problems arise in implementing (5) Ali applications which qualify as letters
this regulation, and consideration of'ali other of permission (as described at 33 CFR
factors do not give a clear indication of a 325.5(b)(2)).
reasonable interpretation, the interpretation b. Extraordinary Circumstances. District
(consistent with the spirit and intent of NEPA) engineers should be alert for extraordinary
which results in the least paperwork and delay circumstances where normally excluded
will be used. Specific examples of ways lo actions could have substantial environmental
reduce paperwork in the NEPA process are effects and thus require an EA or EIS. For a
found al 40 CFR 1500.4. Maximum period of one year from the effective data of
advantage of these recommendations should these regulations, district engineers should
be taken, maintain an information list on the type _md

2.General. This .Appendix sets forth number of categorical exclusion actions
implementing procedures for the Corps which, due to extraordinary circumstances,
regulatory program. For additional guidance, triggered the need for an EA/FONSI or EIS.
see the Cor?s NEPA regulation 33 CFR Part If a district engineer determines that a
230 and fo_"general policy guidance, see the categorical exclusion should be modified, the
CEQ regulations 40 CFR 1500-1508. information will be furnished to the division

3. Development oflnformation andData. ,engineer who will rcview and analyze the
See 40 CFR1506.5. The district engineer may actions and circumstances to determine if
require the applicant to furnish appropriate there is a basis for recommending a
information that the district engineer modification to the list of categorical
considers necess_u'y for the preparation of an exclusions. HQUSACE (CF_LSV-OR) will
Environmental Assessment (EA) or review recommended changes for
Environmental Impact Statement (EIS). See Corp_-wide consistency and revise the list
also 40 CFR 1502.22 regarding incomplete or accordingly.
unavailable information. 7. EA/FONSI Document. (See 40 CFR

4. Elimination of Duplication with State 1508.9 and 1508.13for definitions)---
and LocalProcedures. See 40 CFR 1506.2. a. Environmental Assessment (EA) and

5. Public Involvement. Several p_agraphs Findings of No Significant Impact (FONSI).
of this appendix (paragraphs 7, 8, 11, 13, and The EA should normally be combined with
19) provide information on the requirements other required documents (EA/404(b)(1)/
for district engineers to make available to the SOF/FONSI). "EA" as used throughout this
public certain environmental documents in Appendix normally refers to this combined
accordance with 40 CFR 1506.6. document. The district engineer should

6. Categorical Exclusions-- complete an EA as soon as practicable afler
a. General. Even though an EA or EIS is ali relevant information is available (i.e., after

not legally mandated tbr any Federal action the comment period for the public notice of
falling within one of the "categorical the permit application has expired) and when
exclusions," that fact does not exempt any the EA is a separate d(xzument ii must be
Federal action from procedural or substantive completed prior to completion of the
compliance with any other Federal law. For statement of finding (SOF). When the EA
example, compliance with tile Endangered confirms that the impact of the applicant's
Species Act, the Clean Water Act, etc., is proposal is not significant and Ihere are no
always mandatory, even for actions not "unresolved conllicts concerning alternative
requiring an EA or EIS. The following uses of available resources * * *" (section
activities are not considered to be major 102(2)(E) of NEPA), and the proposed
Federal aclions significantly affecfing the activity is a "water dependent" activily as
quality of the human environment and are defined in 40CFR 230.10(a)(3), the EAneed
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not include a discussion on alternatives, in ali (i) Whether or not the regulated activity
other cases where the district engineer comprises "merely a link" in a corridor type
determines that the_ areunresolved conflicts project (e.g,, a transportation or utility
concerning alternative uses of available transmission project).
resources, the EA shall in,elude a discussion (ii)Whether thereare aspects of the upland
of the reasonable alternatives which are to be facility in the immediate vicinity of the
co,nsidered by the ultimate decision-maker, regulated activity which affect the location
The decision options available to the Corps, and c_)nfigurationof"tb,e regutat_l activity.
which embrace ali of the applicant's (iii) The extent to which _e entire project
alternatives, r_e ìssue the permit, issue with will be within Corps jttrisdiction,
modifications or deny the permit, (iv) The extent of cumulative Federal
Modifications ,.arelimited to those project control and responsibility.
mtxlifications within the scope of established A, Federal control and responsibility will
permit conditioning policy (See 33 CER include the porlions of the project beyond the
325.4).Thedccisionc_ptiontodenythepermit limits of Corps jurisdiction where the
results in the "no action" alternative (i.e. no cumulative Federal involvement of the Corps
activity requiring a Corps permit). The aJld other Federal agencies is sufficient to
combined document normally should nol grant legal control over such additional
exceed 15 pages and st_allconclude with a l:x)rtionsoftheproject.These arc ca_s where
FONSI (See 40 CFR 1508.13) or a the environmental consequences of the
determination' that an EIS is required. The additional portions of the projects are
district engineer may delegate the signing of essentially products of Federal financing,
the NEPA document. Should the EA assistance, direction, regulation, or approval
demonsu-ate that an EIS is necessary, the (not including fund.ingassista_ce solely in the
district engineer shall follow the procedures form of get,eml revenue sharing funds, with
outlin,ed in paragraph 8 of this Appendix. In no Federal agency control over the
those cases where it is obvious an EIS ts subsequent use of such funds, and not

O required, an not required.However, including judicial or or
EA is the administrative civil

district engineer sh,ould decument his reasons criminal enforr..'ementactions).
for requiring an EIS. B, In determir_ing whether sufficienl

b. Scope of Analysis. cumulative Federal involvement exists to
(1) In some situations, a pemlit applicant expand the scopeof Federalaction the district

may propose to conduct a specific activity engineer should consider whether other
requiring a Department of the Army (DA) Federal agencies me.required to take Federal
permit (e.g,, construction of a pier in a action under the Fish and Wildlife
navigable water of the United States) which CoordinationAct (16 U.S.C. 66I et seq.), the
is merely one component of a larger project National Historic Presen,ation Act of 1966
(e.g., construction of an oil refinery on art (16 U.S.C. 470 ct seq.), the Endangered
upland area). The district engineer s_.ould Species Act of 1973(16 U.S.C. 1531et seq,),
establish the ,scope of the NEPA document Executive Order 11990, Protection of
(e,g., th.eEAo,rEIS) toaddress the impacts of Wetlands,(42 U.S.C. 4321 91977), and oth.er
the specific activity vcNuiringa DA pemlit environmental review laws and executive
and those portions of tt_eentire project over orders.
which the district engineer has sufficient C. The district enginerr should also refer
control ,'rodresp_msibilityto warrant Federal to paragraphs 8(b) and 8(c) of this apl:mndix
revie'w, for guidance on determining whether it

(2) Th,e district engineer is considered to sb,ould be the lead or a ccx3peratingagency in
havecontrol and responsibilityfor lx_rtionsof tt_esesituations. These factors will be added
the project beyond the limits of Corps toor modifiedthrough guidan,ccas;_dditiorlal
jurisdiction where the Federal invc,,ivemenlis field experience develops.
sufficient to turn _messentially private action (3) Examt_les:If anon-Federal ()iirefinery,
into a Feder_,laction. These _u'ccases wl_ere electric generating plant, or industrial facility
the environmental consequcn.cesof the larger is propos,edto be built on an upland site and
proj,ect are e,s._ntiallyproducts of the Corps the only DA permit requirement relates to a

O permit action. Typical factors 1o be connecting pipeline, suppl), loading terminalconsidered in detennining whether suffici.ent or fill r_ld, that pipeline, tennitml _r fill road
"control and responsibility" exists include: permit, in and of itself, n.ornmllywould not
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constitute sufficient overall Federal so tl_mtthe Corps permit bears upon the origin
involvement with the project to justify and destiruuion as well as the route of the
expanding the scope of a Corps NEPA project outside the Corps regulatory
document to cover upland portions of the boundaries, the scope of analysis should
facility beyond the structures in the in,elude those portions of the project outside
immediate vicinity of the regulated activity the boundaries of the Corps section 10/404
that would effect the location and regulatory jurisdiction. To use the same
configuration of the regulated activity, example, if 30 miles of the 50-mile

Similarly, if an applicant seeks a DA transmission line crossed wetl_ulds or other
permit to fill waters or wetlands on which "waters of the United States," the scope of
other construction or work is proposed, the analysis should reflect impacts of the whole
contr_)l and responsibility of the Corps, as 50-mile transmission line.
well as its overall Federal involvement would For those activities that require a DA
extend to the portions of the project to be permit for a major portion of a shoreside
located on the permitted fill. However, the facility, the scope of analysis should extend to
NEPA review would be extended to the entire upland portions of the faoility. For example,
project, including portions outside waters of a shipping terminal normally requires
the United States, only if sufficient Federal dredging, wharves, bulkheads, berthing areas
control and responsibility over the entire and disposal of dredged material in order to
project is determined to exist; that is, ii" the function. Permits for such activities are
regulated activities, and those activities normally considered sufficient Federal
involving regulation, funding, etc. by other control and responsibility to warrant
Federal agencies, comprise a substantial extending the scope ofanalysis lo include the
portion of the overall project. In any case, upland porlions of the facility.
once the ,scope of analysis has been defined, In ali cases, the scope of analysis used for
lhc NF./:'A _malysis Ibr that action should analyzing both irnpacts and alternatives
include direct, indirect and cumulative should be the same scope of analysis used for
impacts on ali Federal interests within the analyzing the benefits ofa proposal.
purview of the NEPA statute..The district 8. Environmental hnpact Statement---
engineer should, whenever practicable, General--
incori×)rate by reference and rely upon the a. Determination of Lead and
reviews of other Federal and State agencies. Cooperating Agencies. When the district

For those regulated activities that engit_eer determines that an EIS is required,
comprise merely a link in a transportation or he will contact ali appropriate Federal
utility transmission project, the scope of agencies to determine their respective role(s),
analysis should address the Federal action, i.e., that of lead agency or coopcrating agency.
i.e., the specific activity requiring a DA b, Corps as Lead Agem7. When the Corps
permit and any other portion of the project is lead agency, it will be responsible for
that is within the control o,r rest;_)nsibilily of managing the EIS pr_ess, including those
the Corps of Engineers (or other Federal portions which come under the jurisdiction of
agencies), other Federal agencies. The district engineer

For example, _ 50-mile electrical is authorized to require the applicant to
transmission cable crossing a 1 1/4 mile wide furnish appropriate information as discus,_d
river that is a navigable water of the United in paragraph 3 of this appendix, lt is
States reqtfires a DA permit. Neither the pem_issible for the Corps to reimburse, under
origin ,'rod destination of the cable nor its agreemenl, staff supporl from ottrer Federal
route to and from the navigable water.,except agencies beyond the immediate jurisdiction
as tile route applies to the location and of those agencies.
configuration of the crossing, are within the c. Corps as Cooperating Agency. If
control or responsibility of the Corps of an.other agency is the lead agency as set forth
Engineers. Those matters would not be by the CEQ regulations (40 ('FR 1501.5 ,'rod
included i_ the ,scope of analysis which, in 1501.('Ka)and 1508.16), the district engineer
this case, would address the impacts of the will coordinate with thai agency as a
specific cable crossing, cooperating agency under 40 CFR 1501.6(b)

Conversely, _or those activities that and I508.5 to insure that agerrcy's resulting
require a DA permit for a major portion of a EIS may be adopted by tireCoq_s for purposes
transportation or utility transmission project, of exercising it:; regulatory authority. As a
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re,sponsible to the lead agency for providing possible conflicts of interest).
environmental information which is directly The applicant and/or his consultant may
related to the regulatory matter involved and accept or reject the district engineer's
which is required for the preparation of an guidance. The district engineer, however,
EIS. This in no way shall be construed ,'ts may after specifying the information in
lessening the district engineer's ability to contention, require the applicant to resubmit
request the applicant to furnish appropriate any previously submitted data which the
information as discussed in paragraph 3 of district engineer considers inadequate or
this appendix, inaccurate. In 'ali cases, the district engineer

When the Corps is a cooperating agency should document in the record the Corps
because of a regulatory responsibility, the independent evaluation of the information
district engineer should, in accordance with and its accuracy, as required by 40 CI-,"R
40 CFR 1501.6(b)(4), "max,..wailable staff 1506.5(a).
support at the lead agency's request" to g. Change in EIS Determination. If it is
enhance the latter's interdisciplinary determined that an EIS is not required after a
capability provided the request pertains to the notice of intent has been published, the
Corps regulatory action covered by the EIS, district engineer shall terminate the EIS
to the extent this is practicable. Beyond this, preparation and withdrawthe noticeof intent.
Corps staff support will generally be made The district engineer shall notify in writing
available to the lead agency to the extent the appropriate division engineer;
practicable within its own responsibility and HQUSACE (CECW,,OR); the appropriate
available resources. Any assistance to a le_ I_A regior'al administrator, the Director,
agency beyond this will normally be by Office of Federal Activities tA-104), EPA,
written agreement with the lead agency 401 M Street SW., Washington, DC 20460
providing for the Corps expenses on a cost and the public of the determinalion.
reimbursable basis. If the district engineer h. TimeLimits. For regulatory actions, the

O believes a public hearing should be held and district engineer will follow 33 CFRanother agency is lead agency, the district 230,17(a) unless unusual delays caused by
engineer should request such a hearing and applicant inaction or compliance with other
provide his reasoning for the request. The statutes require longer time trames for EIS
district engineer should suggest a joint prepa_'ation.At the outset of the EIS effort,
hearing and offer to take an active part in the schedule milestones will be developed and
hearing and ensure coverage of the Corps madeavailable to the applicantand the public.
concerns. If the rnilestone dates are not met the district

d. Scope of Analysis. See parag_tph7b. engineer will notify the applicant and explain
e. Scoping Process. Refer to 40 CFR the reason for delay.

1501.7 and 33 CPR 230.12. 9. Organization and Content of Draft
f. Contracting. See 40 CFR 1506.5. EISs.--
(1) The district engineer may prepare an a. General. This section gives detailcd

EIS, or may obtain information needed to information for preparing draft EISs. When
prepare.,an EIS, either withhis own stafror by the Corps is the lead agency, this ¢lraftEIS
contract. Inchoosing a contractor who reports fotrnatand these procedl_reswill be followed.
directly to the district engineer, the When the Corps is one of the join! lead
procedures of 40 CFR 1506.5(c) will be agencies, thejoint lead agencies will mutually
followed, decide which agency's format andprocedures

(2) Information required for an EIS also will be followed.
may be furnished by the applicant or a b. Format_
consultant employed by the applicant. Where (1) Cover Sheet.
this approach is followed, the district (a)Ref. 40CFR 1502.11.
engineer will (i) advise the applicant and/or (b) The "person at the agency who can
his consultant of the Corps information supply further information" (40 CFR
requirements, and (ii) meet with the applicant 1502.1l(c) is the project manager handling
and/or his consultant from time to time and that permit application.
provide him with thedistrict engineer's views tc) The cover sheet should identifythe EIS

O regarding adequacy of the data that are being as a Corps permit action and state thedeveloped (including how the district authorities (sections 9, I0, 404, 103, etc.)
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under which the Corps is exerting its (a) Only reasonable alternatives need be
jurisdiction, considered in detail, as specified irl 40 CFR

(2) Sununar3,. In addition to the 1502.14(a). Reasonable alternatives must be
requirements of 40 CFR 1502.12, this _ction those thai ax'e feasible and such feasibility
should identify the proposed action as a Corps must fcxus on the accomplishment of the
perm it action stating the authorities (sections underlying purpose and need (of the applicant
9, 10, 404, 103, etc..) under which the Corps or the public) that would be satisfied by the
is exerting itr; jurisdiction, lt shall also proLx3sed Federal action (permit issuance).
summarize the purpose and need for the The alternatives analysis should be thorough
proposed action and shall briefly slale the enough to use for bolh the public interest
beneficial/adverse impacts of the proposed review and the 404(b)(1) guidelines (40 CFR
action. Part 230) where applicable. Those

(3) Table of Contents. alternatives that are unavailable to the
(4) Purpose and Need. See 40 CFR applicant, whether or not they require Federal

I502. I3. If the scope of analysis tor the NEPA action (permits), should normally be included
document (see paragraph 7b) covers only the in the analysis of the no-Federal-action
proposed specific activity requiring a (denial) alternative, Such alternatives should
Department of the Army permit, then the be evaluated only to the extent necessax'y to
underlying purpose and need for that specific allow a complete and objective evaluation of
activity should be stated. (For example,"The the public interest and a fully informed
purpose and need for the pipe is to obtain decision regarding the permit application.
c_ling water from the river Ibr the electric (b) The "no-action" alternative is one
get,crating plant.") If the scope of analysis which results in no construction requiring a
covers a more extensive project, only part of Corps permit, lt m,'_ybe brought by (1) the
which may require a DA permit, then the applicant electing to modify his pror_3sal to
underlying purpose and need for the entire eliminate work under the jurisdiction of the
project should be stated. (For example, "The Corps or (2) by the denial of the permit.
purpose and need for the electric generating District engineers, when evaluating this
plant is to provide increa.sed supplies of alternative, should discuss, when appropriate,
electricity to the (named) geographic area.") the consequences of other likely uses of a
Normally, the applicant should be encouraged project site, should the permit be denied.
to provide a statement of his proposed (c) The EIS should discuss geographic
activity's purpose and need from his alternatives, e.g., changes in k_ation and
perspective (for example, "to construct an other site specific variables, and functional
e.lectric generating plant"). However, alternatives, e.g., project substitutes and
whenever tile NEPA document's scope of design modifications.
analysis renders it appropriate, the Corps also (d) The Corps shall not prepare a
should consider ",rodexpress that activily's cost-benefit analysis for projects requiring a
underlying purpose and need from a public Corps permit. 40 CFR 1502.23 states that the
interest perspective (to use that same weighing of the vax'iousalternatives need not
example, "to meet the public's need for be displayed in a cost-benefit analysis and"*
electric energy"). Also, while generally * * should not be when there are important
focusing on the applicant's statement, the qualitative considerations." The EIS should,
Corps, will in ali cases, exercise independent however, indicate any cost considerations that
judgment in deft ning the purpose and need for are likely to be, relevant to a decision.
the project from [_th the applicant's and the (e) Mitigation is defined in 40 CFR
public's perspective. 1508.20, and Federal ,action agencies are

(5) Alternatives. See40CFR 1502.14.The directed in 40 CFR 1502.14 to include
Corps is neither .an opponent nor a proponent appropriate mitigation measures. Guidance
of the applicanlt's propos;d; therefore, the on the conditioning of permits to require
applicant's final proposal will be identified as mitigation is in 33 CFR 320,4(r) and 325.4.
the "applicant's preferred ;alternative" in the The nature and extent of mitigation
final EIS. Decision options available to the conditions are dependent on the results of the
district engineer, which embrace ali of the public interest review in 33 CFR 329.4.
applicant's alternatives, are issue the permit, (6) Affected Envo'onrnent. See Ref. 40
issue with modifications or conditions or CFR 1502.15.
deny the permit. IP'
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(7) Environmental Consequences. See 14. EIS Supplement. See 33 CFR

Ref. 40 CFR 1502.16. 230.13(b).
(8) List of Preparers. See Ref. 40 CFR 15. Filing Requirements. See 40 CFR

1502.17. 1506.9. Five (5) copies of EISs shall be sent
(9) Public Involvement. This section to Director, Office of Federal Activities

should list the dates and nature of ali public (A-104), Environmental Protection Agency,
notices, scoping meetingsandpublic hearings 401 M Street SW., Washingto:,, DC 20460.
and include a list of ali parties notified. The official review periods conlmence with

(10) Appendices. See 40 CFR 1502.18. EPA'spublicationofanoticeofavailabilityof
Appendices should be u_d to the maximlm_ the draft or final EISs in the FederalRegister.
extent practicable to minimize the length of Generally, this notice appears on Friday of
the main textof theEIS. Appendicesnormally each week. At the same time they are mailed
should not be circulated with every copy of to BPA for filing, one copy of each draft or
the EIS, but appropriate appendicesshould be final EIS, or EIS supplement should be
provided routinely to parties with special mailed to HQUSACE (CECNC-OR)WASH
interest and expertise in theparticular s'ubject. DC 20314-1000.

(11) Index. The Index ofan EIS, at theend 16. Timing. 40 CFR 1506,10 describes the
of the document, should be designed to timing of an agency action when an EIS is
provide for easy reference to items discussed invoived_
in _hemain text of the EIS. 17. Expedited Filing, 40 CFR 1506,13

10.Notice of Intent. The district engineer provides information on allowable time
shall follow theguidance in33 CFRPart 230, reductions and time extensions associated
Appendix C in preparing a notice of intent to with the EIS process. The district engineer
prepare a draft EIS tbr publication in the will provide the necessary information and
Federal Register. facts toHQUSACE (CECW-RE) WASHDC,

11.Public ttearing. If a public hearing is 20314-1000 (with copy to CECW-OR) for
to be held pursuant to 33 CFR Part 327 for a consultation with I_A for a reduction in the

O permit application requiring an EIS, the prescribed review periods.actions analyzed by the draft EIS should be 18. Record of Decision. In those cases
considered at the public hearing. The district involving an EIS, the statement of findings
engineer should make the draft EIS available will be called the record of decision and shall
to thepublic at least 15days in advanceof the incorporate the requirements of 40 CFR
heating. If a hearing request is received from 1505.2. The record of decision is not to be,
another agency having jurisdiction as included when filing a final EIS and may not
provided in 40 CFR 1506.6(c)(2), the district be signed until 30 days after the notice of
engineer should coordinate a joint hearing availability of the finalEIS is published in the
with that agency whenever appropriate. Federal Register. To avoid duplication, the

12_Organization and Content of Final record of decision may reference the EIS.
EIS. The organization and contentof the final 19. Predecision Referrals by Other
EIS including the abbreviated final EIS Agencies, See 40 CFR Part 1504. The
procedures sh'ali follow the guidance in 33 decisionmaker should notify any potential
CFR 230.14(a). referring Federal agency and CEQ of a final

13. Comments Received on the Final EIS. decision if it is contrary to the announced
For permit cases to be decided at the district position of a potential referring agency. (This
level, the district engineer should considerali pertains to a NEPA referral, not a 404(q)
incoming comments and provide responses referral under the Clean Water Act. The
when substantive issues are raised which procedures tbr a 404(q) referral are outlined
have not been addressed in the finalEIS. For in the 404(q) Memoranda of Agreement. The
permit cases decided at higher authority, the potential referring agency will then have 25
district engineer shall forward the final EIS calendar days to refer the case to CEQ under
comment letters together with appropriate 40 CFR Part 1504. Referrals will be
responses to higher authority along with the transmittcd through division to CF.,CW-RE
case. In the case of a letter recommending a for furtherguidance withan information copy
referral under 40 CFR Part 1504,the district to CECW-OR.
engineer will follow the guidance in 20. Review of Other Agencies' EISs.

O paragraph 19of this appendix. District engineers should provide comments
directly to the requesting agency specifically
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related to the Corps jurisdiction By law or propertylhat, in both the opinion ofthe SHPO
special expertise as defined in 40 CFR and the district engineer, appears to meet the
1508.15 and 1508.26 and identified in criteria for inclusion in the National Register
Appendix II of CEQ regulations (49 FR will be treated as a "designated historic
49750, December 21, 1984). If the disUict property."
engineer deters.nines that another ager_cy's b. ttistoric property is a properly which
dr,fit EIS which involves a Corps permit has historical importance to ,any person or
action is inadequate with respect to the Corps group. This term includes the types of
permit action, the district engineer should districts, sites, buildings, structures or objects
altempt to resolve the differences concerning eligible for inclusion, but not necessarily
the Corps permit action prior to the filing of listed, on tile National Registry.
thefinalEISbytheotheragency.Ifthedistrict c. Certified local government is a local
engineer finds that the final EIS is inadequate governmnent certified in accordance with
with respect to the Corps permit action, the section 101(c)(1) of the NHPA (See 36 CFR
district engineer should incorporate the other p_m61).
agency's final EIS or a l_rtion thereof and d. The term "criteria for inclusion in the
prepare an appropriate and adequate NEPA National Register" refers to Ihe criteria
document to address the Corps involvement published by the Department of Interior at 36
with the proposed action. See 33 CFR 230.21 CFR 60.4.
for guidance. 'Fhe agency which prepared the e. An "effect" on a "designated historic
original EIS should be given the opportunity property" occurs when the undertaking may
to provide additional information to that alter the characteristics of the property that
contained in the EIS in order for the Corps to qualified the property for inclusion in the
have ali relevant information available for a National Register. Consideration of effects on
,sound decision on the permit. "designated historic properties" includes

21. Monitoring. Monitoring compliance indirect effects of the undertaking. The
with permit requirements should be carried criteria for effect and adverse effect are
out in accordance with 33 CFR 230.15 and described in Paragraph 15 of this appendix.
with 33 CFR Part 325. [53 FR 3134, Feb. 3, f. The term "undertaking" as used in this
1988] appendix means the work, structure or

discharge that requires a Department of the
Appendix C--Proceduresforthe Army permit pursuant to the CorpsProtection of HLstoric

regulations at 33 CFR 320-334.
Properties g. Perm ii area.

1. Definitions (1) The term "permit area" as used in this
2, General Policy appendix means those areas comprising the
3. Initial Review waters of the United States that will be

4. Public Notice directly affected by the proposed work or
5. Investigations structures and uplands directly affected as a
6. Eligibility Determinations result of authorizing the work or structures.
7. Assessing Effects "lhe following three tests must ali be _ltisfied
8. Consultation for ml activity undertaken outside the waters
9. ACHP Review and Comment of the United States to be included within the

10. District Ezlgineer Decision "permit area":
11. Historic Properlies Discovered During (i) Such activity would not occur but for

Construction the authorization of the work or structures
12. Regional General Permits within the waters of the United States;
13. Nationwide General Permits (ii) Such activity must be integrally related
14. Emergency Procedures to the work or structures to be authorized
15. Criteria of Effect and Adverse Effect within waters of the United States. Or,

1. Definitions conversely, the work or structures to be
a. Designated historic property is a authorized must be essential to the

historic property listed in the National completeness of the overall project or
Register of }-Iistoric Places (National program; and
Register) or which has been determined (iii) Such activity must be directly
eligible for listing in the National Register associated (first order impact)with the work
pursuant to 36 CFR part 63. A historic or structures to be authorized.
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for a permit to construct a pier and dredge an more convenient for the applicaaJt to do so
access channel so that ,an industry may be than to avoid affecting the waters of the
established and operated on an upland area. United States. Thus the "but for" tesi is not

(i) Assume that the industry requires the met by the entire project right-of-way. The
access channel and the pier and that without "same undertaking" and "integral
such channel and pier the project would not relationship" tests are met, but this is not
be feasible. Clearly then, the industrial site, sufficient to m_e the whole right-of-way p,'u't
even though upland, would be within the of the permit area, Typically, however, some
"permit area." lt would not be established portion of the right-of-way, approaching the
"but for" the access channel and pier, it also crossing, would not occur in its given
is integrally related to the work and structure configuration "but for" the authorized
to be authorized; and finally it is directly activity. This portion of the right-of-way,
associated with the work and structure to be whose location is determined by the location
authorized. Similarly, ali three tests are of the cros_ing, meets all three tests and hence
satisfied for the dredged material disposal site is part of the permit area.
and it too is in the "permit e,rea" even if (ii) Accordingly, in the case of the linear
located on uplands, crossing, the permit area shall extend in either

(ii) Consider further that the industry, if direction from the crossing to that point at
established, would cause local agencies to which alternative alignments leading to
extend water and sewer lines to service the reasonable alternative locations for the
area of the industrial site. Assume that the crossing can be considered and evaluated.
extension would not itself involve the waters Such a point may often coincide with the
of the United States and is not solely the result physical feature of the waterbody to be
of the industrial facility. The extensions crossed, for example, a bluff, the limit of the
would not be within the"permit area" because flood plain, a vegetational change, etc., or
they would not be directly associated with the with a jurisdictional feature ass:-ciated with

O work or structure to be authorized, the waterbody, for example, a zo,ing change,(iii) Now consider that the industry, if easement limit, etc., although such features
established, would require increased housing should not be controlling in selecting the
for its employees, but that a private developer limits of the permit area.
would develop the housing. Again, even if the 2. General Policy
housing would not be developed but for the This ap_ndix establishes the procedures
authorized work and structure, the housing to be followed by the U.S. Army Corps of
would not be. within the permit area because Engineers (Corps) to fulfill the requirements
it would not be directly associated with or _t forth in the National Historic Preservation
integrally related to the work or structure to Act (NHPA), other applicable historic
be authorized, preservation laws, and Presidential directives

(3) Consider a different example. This as they relate to the regulatory program of the
time an industry will be established that Corps of Engineers (33 CFR paris 320-334).
requires no access to the navigable waters fgr a. The district engineer will take into
its operation. The plans for the facility, account the effects, if any, of proposed
however, c_ll for a recreational pier with an undertakings on historic prope_lies both
access channel. The pier and channel will be within and beyond the waters of the U.S,
used for the company-owned yacht and Pursuant to section 110(f) of the NHPA, the
employee recreation. In the example, the districl engineer, where the undertaking that
industrial site is not included within the is the subject of a permit action may directly
permit area, Only areas of dredging, dredged and adversely al'fect any National Historic
material disposal, and pier construction Landmark, shall, to the maximum extent
would be within the permit area. possible, condition ,any issued permit as may

(4)La.stly, consider a linear crossing of the be necessary to minimize harm to such
waters of the United States; for example, by landmark.
a transmission line, pipeline, or highway, b. In addition to the requirements of the

(i) Such projects "almost always can be NI-1PA, ali historic properties are subject to
undertaken withoul Corps authorization, if consideration under the National

O the), are designed to avoid affecting the Environmental Policy Act, (33 CFR part 325,waters of the United States. Corps authoriza- appendix B), and the Corps' public interest
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review requirements contained in 33 CFR properties determined eligible, and other _1t
320.4. Therefore, historic properties will be appropriate sources of information to
included as a factor in the district engineer's determine if there are any designated historic
decision on a permit application, properties which may be affected by the

c. In processing a permit application, the proposed undertaking. The district engineer
district engineer will generally accept for will also consult with other appropriate
Federal or Federally assisted project,,; the sources of information for knowledge of
Federal agency's or Federal lead agency's undesignated historic properties which may
compliance with the requirements of the be affected by the proposed undertaking. The
NHPA. district engineer will establish procedures

d. If a permit application requires the (e.g., telephone calls) lo obtain supplemental
preparation of an Environmental Impact information from the SHPO and other
Statement (EIS) pursuant to the National appropriate sources. Such procedures shall be
Environment'al Policy Act, the draft EIS will accomplished within the time limits specified
contain the information required by in this appendix and 33 CFR part 325.
pal"agraph 9.a. below. Furthermore, the SHPO b. In certain instances, the nature, scope,
and the ACHP will be given the opportunity and magnitude of the work, and/or structures
lo participate in the scoping process and to to be permitted may be such that there is little
comment on the Draft and Final EIS. likelihood that a historic property exists or

e. During pre-application consultations may be affected. Where the district engineer
with a prospective applicant the district determines that such a situation exists, he will
engineer will encourage the consideration of include a statement to this effect in the public
historic properties at the earliest practical notice. Three such situations are:
time in the planningprocess. (1) Areas that have been extensively

f. This appendix is organized to follow the modified by previous work. In such areas,
Corps standard permit process and Coindicate historic properties that may have at one time
how historic property considerafions are to be existed within the permit area may be
addressed during the processing and presumed to have been lost unless specific

evaluating of permit applications. The information indicates the presence of such a
procedures of this Appendix are not intended property (e.g., a shipwreck).
to diminish the full consideration of historic (2) Areas which have been created in
properties in the Corps regulatory program, modem times. Some recently created areas,
Rather, this appendix is intended to provide such a,,_dredged material disposal islands,
for the maximum consideration of historic have had no human habitation. In such cams,
properties within the time and jurisdictional it may be presumed that there is no Ix_tential
constraints of the Corps regulatory program, for the existence of historic properties unless
The Corps will make every effort to provide specific information indicates the presence of
information on historic properties and the such a propcrty.
effects of proposed undertakings on them to (3) Certain types of work or structures that
the public by the public notice within rite time _weof such limited nature mid ,scope that there
constraints required by the Clean Water Act. is little likelihood of impinging upon a
Within the time constraints of appiicable historic i_roperty even if such properties were
laws, executive orders, and regulations, the to be present within the affected area.
Corps will provide the maximum c. If, when using the pre-application
ct'xordination and comment opportunities to procedures of 33 CFR 325.1(b), the district
interested parties especially the SHPO and engineer believes that a designated historic
ACHP. The Corps will discuss with and property may be afli_cted, he will inform the
encourage the applicant to avoid or minimize prospective applicant for consideration
effects on historic properties. In teaching its during project planning of the potential
decisions on permits, the Corps will adhere to applicability of the Secretary of the Interior's
the goals of the NHPA and other applicable Standards and Guidelines for Archeology and
laws dealing with historic properties. Historic Preservation (48 FR 44716). The

3.1nitiaIReview district engineer will also inforrn the
a. Upon receipt of a completed permit prospective applicant that the Corps will

application, the district engineer will consult consider any effects on historic properties it.
district files and records, the latest published accordance with this appcndix.

version(s) of the National Register, lists of I_1
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engineer will discuss with the applicant submissions by the applicant, or response to
measures or alternatives to avoid or minimize the public notice indicates the existence of a
effects on historic properties, potentially eligible property, the district

4. Public Notice. engineer shallexamine the pertinent evidence
a.Except as specifiedin subparagraph4.c., to determine the need for further

the district engineer's current knowledge of investigation. The evidence must .set forth
the presence or absence of historic properties specific reasons for the need to further
and the effects of the undertaking upon these investigate within the permit area and may
properties will be inclu_ed in the public consist of"
notice. The public notice will be sent to the (1) Specific information concerning
SHI_, the regional office of the National propertieswhich maybe,eligible for inclusion
Park Service (NPS), certified local in the National Register and which are known
governments (see paragraph (1.c.)and Indian to exist in the vicinity of the project; and
tribes, and interested citizens. If there are (2) Specific information concerning
designated historic properties which known sensitive areas which are likely to
reasonably may be affected by the yield resources eligible for inclusion in the
undertaking or if there are undesignated National Register, particularly where such
historic properties within the affected area sensitive area determinations are based upon
which the district engineer reasonably data coUectedfrom other, similar areas within
expects tobe affected by the undertakingand the general vicinity.
which he believes meet the criteria for b. Where the scope and type of work
inclusion in the National Register, the public proposed by the applicant or the evidence
notice will also be sent to the ACHP. presented leads the district engineer to

b. During permit evaluation for newly conclude that thechanceof disturbance by the
designated historic properties or undertaking to any potentially eligible
undesignated historic properties which historic property is too remote to justify

O reasonably may be affected by the further investigation, he shall so advise theundertaking and which have been newly reporting party and the SHPO.
identified through the public interest review c. If the district engineer's review indicates
process, the district engineer will that an investigation for the presence of
immediately inform the applicant, the SHPO, potentially eligible historic properties on the
the appropriate certified local government upland locations of the permit area (see
and the ACHP of the district engineer's paragraph 1.g.) is justified, the district
current knowledge of the effects of the engineer will conduct or cause to be
undertaking upon these properties, conducted such an investigation.
Commencing from the date of the district Additionally, if the notification indicates that
engineer's letter, these entities will be given a potentially eligible historic property may
30 days to subnait their comments, c. exist within waters of the U.S., the district
Locational and sensitive information related engineer will conduct or cause to be
to archeological _,_itesis excluded from the conducted an investigation to determine
Freedom of Infon'aation Act (Section 304 of whether this property may be eligible for
tile NHPA and Section 9 of ARPA). If the inclusion in tileNational Register.Comments
district engineer or the Secretary of the or information of a general nature will not be
Interior determine that the disclosure of considered as sufficient evidence to warrant
information to the public relating to the an investigation.
location or character of sensitive historic d. In addition lo any investigations
resources may create a substantial risk of conducted in accordance with paragraph 6.a.
harm, theft, or destruction to such resources above, the district engineer may conduct or
or to the area or place where such resources cause to be conducted additional
are located, then the district engineer will not investigations which the district engineer
include such information in the public notice determines are essential to reach the public
nor otherwise make it available to the public, interest decision. As part of any site visit,
Therefore, the district engineer will furnish Corps personnel will examine tilepermit area
such information to the ACHP and the SHPO for the presenceof potentiallyeligible historic

O by separate notice, properties. The Corps will notify the SHPO,5. Investigations if any evidence is found which indicates the
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presence of potentially eligible historic fails to respond wilhin 45 days of receipt of
properties, the request, the district engineer may proceed

e. As determined by the district engineer, to conclude his action on the permit
investigations may consist of any of the application.
following: further consultations with the b. For a historic properly outside of waters
SHPO, the State Archeologist, local oftheU.S, that will be directly affected by the
governments, Indian tribes, local historical undertaking the district engineer will, tbr the
and archeologicai societies, university purposes of this appendix and compliance
archeologists, and others withknowledge and with the NHPA:
expertise in the i,dentification of historical, (1) Treat the historic property as a
archeological, cultural and scientific "designated historic property," if both the
resources; field examinations; and SHPO and the district engineer agree that it is
archeological testing. In most cases, the eligible for inclusion in the National Register;
district engineer will require, in accordance or
with 33 CFR 325.1(e), that the applicant (2) Treat the historic property as not
conduct the inve:_tigationat his expense and eligible, if both the SHPO and the district
usually by thirdImrtycontract, engineer agree that it is not eligible for

f.The Corps of Engineers' responsibilities inclusion in the National Register; or
to seek eligibility determinations for (3) Treat the historic property as not
potentially eligible historic properties is eligible unless the Keeper of the National
limited to resources located within waters of Register determines it is eligible for or lists it
the U.S. that are directly affected by the on the National Register. (See paragraph 6.c.
undertaking. The Corps responsibilities to below.)
identify potentially eligible historic c. If the district engineer and the SHPO do
properties is limited to resources located not agree pursuant to paragraph 6.b.(l) and
within the permit area that are directly the SHPO notifies the district engineer that it
affected by relaled upland activities. The is nominating a potentially eligible historic
Corps is not responsible for identifying or properlyforthe National Register that maybe A_,
assessing potentially eligible historic affected by the undertaking, the district W
properties outside the permit area, but will engineer will wait a reasonable period oftime
consider the effects of undem_ings on any for that determination to be made before
known historic properties that may occur concluding his action on the permit. Such a
outside me permit area. reasonableperiod of time would normally be

6. Eligibility determinations 30 days for the SHPO tonominate the historic
a. For a historic property within waters of property plJJs45 days tbr the Keeper of the

the U.S. that will be directly affected by the National Register to make such
underlaking the district engineer will, for the determination. The district engineer will
purposes of this Appendix and compliance encourage the applicant to cooperate with the
with the NHPA: SHPO in obtaining the information necessary

(1) '/'real the historic property as a to nominate the historic properly.
"designated historic properly," if both the 7. Assessing Effects
SHPO and the district engineer agree that it is a. Applying the Criteria of Effect and
eligible for inclusion in the National Register, Adverse Effect. During the public notice
or comment period or within 30 days after the

(2) Treat the historic property as not determination or discovery of a designated
eligible, if both the SHPO and the district history property the district engineer will
engineer agree that it is not eligible for coordinate with the SHPO and determine ,if .
inclusion in the National Register; or there is an effect and if so, as_ss the effect.

(3) Request a determination of eligibility (See Paragraph 15.)
from the Keeper of the National Register in b. No Effect.lfthe SHPO concurs with 'he
accordance with applicable National Park district engineer's determination of no effect
Service regulations and notify the applicant, or fails to respond within 15 days of the
if the SHPO and the district engineer disagree district engineer's notice to the SHPO of a no
or the ACHP or the Secretary of the Interior effect delermination, then the district
so request. If the Keeper of the Nation_d engineer may proceed with the final decision.
Register determines that the resources are not c. No Adverse Effect. If the district ,l_
eligible for listing in the National Register or engineer, based on his coordination with the
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SI-IN) (see paragraph 7.a.), determines that comments of the ACHP and the S_, and
an effect is not adverse, the district engineer the district engineer may proceed with the
will notify the ACHP and request the permit decision. Consultation shall not
comments of the ACHE The district continue beyond the comment period
engineer's notice will include a description of provided iii paragraph 9.b.
both the project and the designated historic 9, ACHPReview and Comment
property; both the district engineer's and the a. If: (i) The district engineer determines
SHPO's views, as well as any views of that coordination with the SHPO is
affected local governments, Indian tribes, unproductive; or (ii) the ACHP, within the
Federal agencies, and the public, on the no appropriate comment period, requests
adverse effect determination; and a additional information in order to provide its
description of the efforts to identify historic comments; or (iii) the ACHP objects to any
properties and solicit the views of those agreed resolution of impacts on designated
above. The district engineer mayconclude the historic properties; the district engineer,
permit decision if the ACHP does not object normally within 30 days, shall provide the
to the district engineer's determination or if ACHP with:
the district engineer accepts any conditions (1) A project description, including, as
requested by the ACHP for a noadverse effect appropriate, photographs, maps, drawings,
determination, or the ACHP fails to respond and specifications (such as, dimensions of
within30daysofthedistrictengineer'snotice structures, fills, or excavations; types of
to the ACHP. If the ACHP objects or the materials and quantity of material);
district engineer does not accept the (2) A listing and description of the
conditions proposed by the ACHP, then the designated historic properties that will be
effect shall be considered as adverse, affected, including the reports from any

d. Adverse Effect. If an adverse effect on surveys or investigations;
designated historic properties is found, the (3) Adescription of theanticipated adverse
district engineer will notify the ACHP and effects of the undetlaking on the designated

O coordinate with the SHPO to seek ways to historic properties and of the proposedavoid or reduce effects on designated historic mitigation measures and alternatives
properties. Either the district engineer or the considered, if any; and
SHPO may request the ACHP to participate. (4) The views of any commenting parties
At its discretion, the ACHP may participate regarding designated historic properties.
without such a request. The district engineer, In developingthis information, the district
the SHPO or the ACHP may state that further engineer may coordinate with the applicant,
coordination will not be productive. The the SHPO, and any appropriate Indian tribeor
district engineer shall then request the certified local government.
ACHP's comments in accordance with Copies of the above information also
paragraph 9. should be forwarded to the applicant, the

8. Consultation SHPO, and any appropriate Indian tribe or
At any time during permit processing, the certified local government. The district

district engineer may consult with the engineer will not delay his decision but will
involved parties to discuss and consider consider any comments these parties may
possible alternatives or measures to avoid or wish to provide.
minimize the adverse effects of a proposed b. The district engineer will provide the
activity. The district engineer will terminate ACHP 60 days from the date of the district
any consultation immediately upon engineer's letter forwarding the information
determining that further consultation is not in paragraph 9.a., to provide its comments. If
productive and will immediately notify the the ACHP does not comment by the end of
consulting parties. If the consultation results this comment period, thedistrict engineer will
in a mutual agreement among the SHPO, complete processing of the permit
ACHE applicant and the district engineer application. When the permit decision is
regarding thetreatment of designated historic otherwise delayed as provided in 33 CFR
properties, then the district engineer may 325.2(d) (3) & (4), the district engineer will
formalize that agreement either through provide additional time for the ACHP to
permit conditioning or by signing a comment consistent with, but no! extending

O Memorandum of Agreement (MOA) with beyond that delay.
these parties. Such MOA will constitute _e 10.District Engineer Decision
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a. In making the public interest decision cm evaluation of general permits. However, I
a permit application, in ,accordance with ?,3 many of the specific procedures contained in
CFR 320.4, the district engineer shall weigh this appendix are not normally applicable to
ali factors, including the effects of the general permits. In developing general
undertaking on historic properties and any permits, the district engineer will ,seek the
comments of the ACHP and the SHPO, and views of the SHPO and, the ACHP and other
any views of other interested parties, The organizations and/or individuals with
district engineer will add permit conditions to expertise or interest in historic properties.
avoid or reduce effects on historic properties Where designated historic properties are
which he determines are necessary in reasonably likely to be affected, general
_cordance with 33 CFR 325.4. In reaching l_rmits shall be conditioned to protect such
his determination, the district engineer will properties or to limit the applicability of the
consider the Secretary of the Interior's permit coverage.
Standards and Guidelines for Archeology arid 13. Nationwide General Permit
Historic Preservation (48 FR44716). a. The criteria at paragraph 15 of this

b. If the district engineer concludes that Appendix will be used for determining
permitting the activity would resul_ in the compliance with the nationwide permit
irrevocable loss of important scientific, condition at 33 CFR 330.5(b)(9) regarding
prehistoric, historical, or archeological data, the effect on designated historic properties.
the district engineer, in accordance with the When making this determination the district
Archeological and Historic Preservation Act engineer may consult with the SHPO, the
of 1974, will advise the Secretary of the ACHP or other interested Duties.
Interior (by notifying the National Park b. If the district engineer is notified of a
Service (NPS)) of the extent to which the data potentially eligible historic property in
may be lost if the undertaking is permitted, accordance with nationwide permit
any plans to mitigate such loss that will be regulations and conditions, he will
implemented, and the permit conditions that immediately notify the SHPO. If the district
will be included to ensure that any required engineer believes that the potenti',dly eligible
mitigation occurs, historic property meets the criteria for I

11. ttistoric Properties Discovered inclusion in the National Register and thai it
During Construction may be affected by the proposed undertaking

After the permit has been issued, if the then he may suspend authorization of the
district engineer finds or is notified that the nationwide permit until he provides the
permit area contains a previously unknown ACHP and the SHPO the opportunity to
potentially eligible historic prope,rty which he comment in accordance with the provisions
reasonably expects will be affected by the of this Appendix. Once these provisions have
undertaking, he stroll immediately inform the been satisfied, the district engineer may
Department of the Interior Departmental notify the general permittee that the activity
Consulting Archeologist and the regional is authorized including any special activity
office oflhe NPS of the current knowledge of specific conditions identified or that an
the potentially eligible historic property and individual permit is required.
the expected effects, if_my, of the undertaking 14. Emergency Procedures
on that property. The district engineer will The procedures for proces.'dng permits in
seek voluntary avoi "dance of construction emergency situations are described at 33 CFR
activities that could affect the historic 325.2(e)(4). In an emergency situation the
property pending a recommendation from the district engineer will m',ff:e every reasonable
National Park Service pursuant to the effort to receive comments from the SHPO
Archeologicaland Historic Prescrvation Act and the ACHP, when the proposed
of 1974. Based on the circumstances of the undertaking can reasonably be expected to
discovery, equity to ali part,es, and "diect a potentially eligible or designated
considerations of the public interest, the historic property and will comply with the
districI engineer may modify, suspend or provisions of this Appendix to the extent time
revoke a permit in accordance with 33 CFR and the emergency situation allows.
325.7, 15. Criteria of Effect and Adverse Effect

12. RegionalGeneralPermits (ai An underlaking has an effect on a
Potential impacts on historic properties designated histo;!c property when the

will be considered in development and , undertaking may 'alter characteristics of the /
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property that qualified the property for
inclusion in the National Register. For the
purpose of determining effect, alteration to
features of a property's location, setting, or
use may be relevant, and depending on a
property's important characteristics, should
be.considered,

(b) An undertaking is considered to have
an adverse effect when the effect on a
design.atMhistoricpropertymay diminishthe
integrity of the property's loca,tion, design,
setring, materials, work_manship,feeling, or
association. Adverse effects on designated
historicproperties include,but arenotlimited
tO:

(1) Physical destruction, damage, or
alteration 3f ali or partof the property;

(2) Isolation of the properly from or
alteration of the character of the property's
settingwhen '.hat charactercontributes Io the
property's qualification for the National
Register;

(3) Introduction of visual, audible, or
atmosphericelementsthat areout of character
with the pro_rty or alter its setting;

(4.)Neglect of a property resulting in its

O deterioration or destruction;_md(5) Transfer, lease, or ,saleof the property.
(c) Effects of an undertaking that would

otherwise be found to be adverse may be
considered as being not adverse for the
purlx_seof this appendix:

(1) When the designated historicproperty
is of value only for its potential contribution
to archeological, historical, or architectural

-rc,_earch, and when such value can be
substantially preserved through the co.ndt.lct
of appropriate research, and such research is
conducted in accordance with applicable
professional startdardsand guidelines;

(2) When the undertaking is limited to the
rchabilitatJ.onof buildings and structures and
is conducted in a manner that preserves the
historical _md_trchitecturalvalue of affected
designated historic properties through
conformance with the Secretary's "Standards
for Rehabilitation and Guidelines for
Rehabilitating Historic Buildings", or

(3) When the undertakingis limited to the
transfer, lease, or sale of a designated historic
property, and adequate restrictions or
conditions are included to erasure
prescrvation of the property's important
historic features.
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PART 328--.-DEFINITION OF including ali waters which are subject to the

WATERS OF TltE UNITED STATES ebb and flow of the tide;

See. (2) Ali interstate waters including
328.1 Purpose. interstate wetlands;
328.2 General scope. (3) Ali other waters such as intrastate
328.3 Definitions. lakes, rivers, streams (including intermittent
328.4 Limits ofjurisdiction, streams), mudflats, sandflats, wetlands,
328.5 Chango,s in limits of waters of the sloughs, prairie potholes, wet meadows,

United States. playa lakes, or natural ponds, the use,
degradation or destruction of which could

Authority: 33 U.S.C. 1344. affect interstate or foreign commerce
including any such waters:

Source: 51 FR 41250, Nov. 13, 1986, (i)Whichareorcouldbeusedbyinterstate
unless otherwise noted, or foreign travelers tbr recreational or other

purposes; or
§328.1 Purpose. (ii) From which fish or shellfish are or

This sectinn defines the term "waters of couldbetaken and sold in interstate or foreign
the United States" as it applies to the commerce; or
jurisdictional limits of the authority of the (iii) Which are used or could be used for
Corps of Engineers under the Clean Water industrial purpose by industries in interstate
Act. lt prescribes the policy, practice, alld commerce;
procedures to be used in determining the (4) All impoundments of waters otherwise
extent of juris< :,'tion of the Corps of defined as waters of the United States under
Engineers concerning "waters of the United the definition;
States." The tenninology used by section 404 (5) Tributaries of waters identified in
of the Clean Water Act includes "navigable paragraphs (a) (1) through (4) of this section;
waters" which is defined at section 502(7) of (6)The territorial seas;

/ the Act as "waters of the United States (7)Wetlandsadjacent to waters (other than

= _ including the territorial seas." To provide waters that are themselves wetlands)
clarity and lo avoid confusion with other identified inparagraphs (a) (1) through (6) of
Corps of Engineer regulatory programs, the this section. Waste treatment systems,

= re,vn "waters of the United States" is used including treatment ponds or lagoons
throughout 33 CFR Parts 320 through 330. designed to meet the requirements of CWA
This section does not apply to authorities (other than cooling lxmds as defined in 40
under the Rivers and Harbors Act of 1899 CFR 123.11(m) which also meet the criteria
except that some of the same waters may be of thisdefinition) are not waters of the United
regulated under both statutes (see 33 CFR States.

=- Parts 322 and 329). (b)The term "wetlands" means those are_ts
: that are inundated or _tumted by surface or

§328.2 Generalscope, ground water at a frequency and duralJon
,. Waters of the United States include those sufficient to support, _mdthat under normal

waters listed in § 328,3(a). The lateral limits circumstances do support, a prevalence of
ofjurisdiction inthose waters maybedivided vegetation typically adapted for life in
into three categories. The categories include saturated soil conditions. Wetlandsgenerally
the territorial seas, tidal waters, andnon-tidal include swamps, mtu'shes,bogs, and similar

- waters (see 33 CFR 328.4 (a), (b), and (c), areas.
respectively). (c) The term "adjacent" means bordering,

contiguous, or neighboring. Wetlands
§3_.3 Definitions. separated from other waters of the United

: For the perl_se of this regulation these Statesby man-made dikes or barriers, natural
terms are defined as follows: river berms, beach dunes and the like are

(a) The term "waters of the Unilex.lStates.... adjacent wetlands."
= means (d) The term "high tide line"means the line
: (1) Ali waters which arecurrently used,or of intersection of the land with the water's
: were used in the past, or may be susceptible surthce at the maximum height reached by a

O to use in interstate or foreign rising tide. The high tide line may be
commerce,

determined, in the absence of actual data, by
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a line of oil or scum along shore objects, a (3) When the water of the United States
more or less continuous deposit of fine shell consists only of wetlands the jurisdiction
or debris on the foreshore or berm, other extends to file limit of the wetland.
physical markings or characteristics,
vegetation lines, tidal gages, or other suitable
means that delineate the general height §328.5 Changes in limits of waters of theUnited States.
reached by a rising tide. The line encompasses
spring high tides and other high tides that Permanent changes of the shoreline
occur with periodic frequency but does not configuration result in simil_ alterations of
include storm surges in which there is a the boundaries of waters of the United States.
departure from the normal or predicted reach Gradual changes which are due to natural
of the tide due to the piling up of water against causes and are. perceptible only over some
a coast by strong winds such as those period ot" time constitute changes in the bed
accompanying a hurricane or other interise of a waterway which also change the
storm, boun 'daries of the waters of the United States.

(e) The term "ordinary high water mark" For example, changing sea levels or
means that line on the shore established by the subsidence of land may cause some areas to
fluctuations of wa,er and indicated by become waters of the United States while
physical characteristics such as clear, natural siltation or a change in drainage may remove
line impressed on the bank, shelving, changes an area from waters of the United States.
in the character 'of soil, destruction of Man-made changes may affect the limits of
terrestrial vegetation, the presence of litter waters of the United States; however,
and debris, or other appropriate means that permanent changes should not be presumed
consider the characteristics of the until the particular circumstances have been
surrounding areas, examined and verified by the district

(f) The term "tidal waters" means those engineer. Verification of changes to the lateral
waters that rise and fall in a predictable and limits of jurisdiction may be obtained from _b
measurable rhythm or cycle due to the the district engineer.
gravitational pulls of the mt_n and sun. Tidal
waters end where the rise ,andfall of the water
surface can no longer be practically measured
in a predictable rhythm due to masking by ,,
hydrologic, wind, or other effects.

§328.4 Limit_ of jurisdiction.

(a) Territorial Seas. The limit of
jurisdiction in the territorial ,seas is measured
from the baseline in a seaward direction a
distance of three nautical miles. (See 33 CFR
329.12)

rb) Tidal Waters of the United States. The
landward lira its of jurisdiction in tidal waters:

(1) Extends to the high tide line, or
(2) When adjacent non-tidal waters of the

United States are present, the jurisdiction
extends to the limits identified in paragraph
(c) of this section.

(c) Non-Tidal Waters of the United States.
The limits of jurisdiction in non-tidal waters:

(!) In the absence of adjacent wetlands, the
jurisdiction extends to the ordinary high
water mark, or

(2) When adjacent wetlands are present,
the jurisdiction extends beyond the ordinary
high water mark to the limit of the adjacent
wetlands.
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PART 329---DEFINITION OF tion and cannot be made conclusively by

NAVIGABLE WATERS OF THE administrative agencies. However, the
UNITED STATES policies and criteria contained in this

Sec. regulation are in close conformance with the
329.1 Purpose. tests used by Federal courts and
329.2 Applicability. determinations made under thisregulation are
329.3 General policies, considered binding in regard to the activities
329.4 General definition, of the Corps of Engineers.

329.5 General scope of determination. §329.4 General definition.
329.6 Interstate or foreign commerce.
329.7 Intrastate or interstate natureof Navigable waters of the United States are

waterway, those waters that ate subject to the ebb and
329.8 Improved or natural conditions of the flow of the tide and/or are presently used, or

waterbody, have been used in the past, or may be
329.9 Time at which commerce exists or susceptible for ,aseto transport interstate or

determination is made. foreign commerce. A determination of
329.10 Existence of obstructions, navigability,once made,applies laterallyover
329.11 Geographic and jurisdictional limits the entire,surface of the waterbody,and is not

of riversand lakes, extinguished by later actions or events which
329.12 GeogTaphicand jlwisdictionallimits impede or destroy navigable capacity.

of oceanic and tidal waters. §329.5 General scope of determination.

329.13 Geographic limits: Shifting The several factors which must be
boundaries, examined when making a determination

329.14 Determination of navigability, whether a waterbody is a navigable water of
329.15 Inquiries regarding determinations, the United States are discussed in detail
329.16 Use and maintenance of lists of below. Generally, the following conditions

O determinations, must be ,satisfied:(a) Past, present, or potential presence of
Authority: 33 U.S.C. 401 et seq. interstate or foreign commerce;

Source: 51 FR 41251, Nov. 13, 1986, (b) Physical capabilities for use by
commerce as in paragraph (a) of this section;

unless otherwise noted, and

(c) Defined geographic limits of the
§329.1 Purpose. waterbody.

This regulation defines the term §329.6 Interstate or foreign commerce.

"navigable waters of the United States" as it (a)Nature of commerce" type, means, andis used to define authorities of the Corps of
Engineers. lt also prescribes the policy, extent of use. The types of commercial use of
practice and procedure to be used in a waterway are extremely varied and will

depend on the character of the region, its
determining the extent of the jurisdiction of products, and the difficulties or dangers of
the Corps of Engineers and in answering navigation° lt is the waterbody's capability of
inquiriesconcerning "navigable watersof the use by the public for purposes of
United States." This definition does notapply transportation of commerce which is the
to authorities under the Clean Water Act determinative factor, and not the time, extentwhichdefinitions are described under33 CFR

or manner of that use.As discussed in§ 329.9
Parts 323 and 328. of this Part, it is sufficient to establish the
§329.2 Applicability. potential for commercial use at any past,

'Ibis regulation is applicable to ali Corps present, or future time. Thus, sufficient
of Engineers districts and divisions having commerce may be shown by historical use of

canoes, bateaux, or other frontier craft, as
civil works responsibilities, long as that type of boat was common or
§329.3 General policies, well-suited to the piaceandperiod. Similarly,

Precise definitionsof"navigable watersof the particular items of commerce may vary

O the United States" or "navigability" are widely, depending again o:_ the region and
ultimately dependent on judicial interpreta- period. The goods involved might be grain,
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furs, or other commerce of the time. Logs are private properly. The tesi is generally as
a common example; transportation of logs developed above, that is, whether the
has been a substantial and well-recognized waterbody is capable of use to transport
commercial use of many navigable waters of interstate commerce. Canals which connect
the United States, Note, however, that the twonavigable watersof the United States and
mere presence of floating logs will not of which are used for commerce clearly fall
itself make the fiver "navigable"; the logs within the test, and themselves become
must have been related to a commercial navigable. A canal open to navigable waters
venture. Similarly, the presence of of the United States on only one end is itself
recreational craft may indicate that a navigable where it in fact supports interstate
waterbody is capable of bearing some forms commerce. A canal or other artificial
of commerce, either presently, in the future, waterbody that is subject to ebb and flow of
or at a past point in time. the tideis alsoa navigable waterof the United

(b) Nature of commerce: interstate and States.
intrastate. Interstatecommerce may of course (2) The artificial waterbody may be, a
be existent on an intrastate voyage which major portion of a river or harbor area or
occurs only between places within the same merely a minor backwash, slip, or turning
state, lt is only necessary that goods may be area (see § 329.12(b) of _hi_Part).
brought from, or eventually be destined to go (3) r'_vate ownership of the lands
to, another slate. (For purposes of this underlying the waterbody, or of the lands
regulation, the term "interstate commerce" through which it runs, does not preclude a
hereinafter includes "foreign commerce" as finding of navigability. Ownership does
weil.) become a controlling factor if a privately

constructedand operated canal is not used to§329.7 Intrastate or interstate nature of
transport interstate commerce nor used by the

waterway, public; it is then not considered to be a
A walerbody may be entirely within a navigable water of the United States.

state, yetstill becapable ofcarrying interstate However, a private waterbody, even though _h
commerce. This is especially clear when it not itself navigable, may so affect the IP'

physically connects with a generally navigable capacity of nearby waters as to
acknowledged avenue of interstate nevertheless be subject to certain regulatory
commerce, such as the ocean or one of the authorities.
Great Lakes, and is yet wholly within one (b) Non-existing inverovements, past or
state. Nor is it necessary that there be a potential. A waterbody may also be
physically navigable connection across a considered navigable depending on the
state boundary. Where a waterbody extends feasibility of use to transport interstate
through one or more states, but substantial commerce after the construction of whatever
portions, which are capable of bearing "reasonable" improvements may potentially
interstate commerce, are located in only one be made. The improvement need not exist, be
of the states, the entirety of the waterway up planned, norevenauthorized; it is enough that
to the head (upper limit) of navigation is potentially they could be made. What is a
subject to Federal jurisdiction. "reasonable" improvement is always a matter

§329,8 Improved or natural conditions of of degree; there must be a balance between
cost and needat a timewhen the improvement

the waterbody, wouldbe (or would have been) useful. Thus,
Determinations are not limited to the if an improvement were "reasonable" at a

natural ororiginalconditionofthewaterbody, time of past use, the water was therefore
Navigability may also be found where navigable in law from that time forward. The
artificial aids have been or may be used to changes irl engineering practices or the
make the waterbody suitable for use in coming of new industries with varying
navigation, classes of freight may affect the type of the

(a) Existing improvements: artificial improvement; those which may be entirely
waterbodies, reasonable in a thickly populated, highly

(1) An artificial channel may often developed industrial region may have been
constitute a navigable water of the United entirely too costly for the same region in the
States, even though it has been privately days of the pioneers. The determination of
developed and maintained, or passes through reasonable improvement is often similar to
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O the cost analyses presently made in Corps of that there is some point beyond which
Engineers studies, navigability could not be established.

§329,9 Time at which commerce exist_or §329.11 Geographic and jurisdictional
determination is .aade. limits of rivers and lakes.

(a)Past use. A waterbody which was (a) Jurisdiction over entire bed, Federal
navigablein its naturalor improvedstate, or regulatory jurisdiction, and powers of
which was susceptible of reasonable improvementfornavigation, extendlaterally
improvement(as discussed in § 329.8(b) of to the entire water surface and bed of a
thisPart)retainsitscharacteras"navigablein navigablewaterbody,which includesali the
law" even though it is notpresently used for landandwatersbelow theordinaryhigh water
commerce, or is presentlyincapableof such mark.Jurisdictionthus extendsto theedge(as
use because of changed conditions or the determinedabove) of ali such waterbodies,
presenceof obstructions.Nordoesabsenceof even though portions of the waterbodymay
usebecause of changedeconomic conditions beextremely shallow,orobstructedbyshoals,
affect the legal characterof the waterbody, vegetationor other barriers.Marshlandsand
Once having attained the character of similarareas are thus considerednavigablein
"navigable in law," the Federal authority law, but only so far as the area is subject to
remains in existence, and cannot be inundationby theordinaryhigh waters.
abandonedby administrativeofficersorcoma (1) The "ordinary high water mark" on
action.Nor is mere inattentionorambiguous non-tidal rivers is the line on the shore
action by Congress an abandonment of establishedby the fluctuationsof waterand
Federal control.However, express statutory indicatedby physical characteristics such as
declarations by Congress that described a clear, natural line impressed on the bank;
porfionsofawaterbodyarenon-navigable, or shelving; changes in the character of soil;
have been abandoned, are binding upon the destruction of terrestrial vegetation; the
DepartmentoftheAmly.Eachstatutemustbe presence of litter and debris; or other
carefully examined, since Congress often appropriate means that consider the

O reserves the power to amend Act, or characteristics ofthe surrounding areas.
the

assigns special duties of supervision and (2) Ownership of a river or lake bed or of
control to the Secretary of the Army or Chief the lands between high and low water marks
of Engineers. will vary according to state law; however,

(b) Future or potential use. Navigability private ownership of the underlying lands has
may also be found in a waterbody's no bearing on the existence or extent of the
susceptibility for use in its ordin_u'ycondition dominant Federal jurisdiction over a
or by reasonable improvement to transport navigable waterbedy.
interstate commerce. Thismay be either in ils (b) Upper limit of navigability. The
natural or improved condition, and may thus character of a river will, at some point along
be existent although there has been no actual its length, change from navigable to
use to date. Non-use in thepast therefore does non-navigable. Very often that point will be
not prevent recognition of the potential for at a major fall or rapids, or other place where
future use. there is a marked decrease in the navigable

capacity of the river. The upper limit will
§329.10 Existence of obstructions, thereforeoftenbe the same point traditionally

A stream may be navigable despite the recognizedas thehead ofnavigation, but may,
existence of falls, rapids, _nd bars, bridges, tradersome of the tests described above, be at
portages, shifting currents, or similar some point yet farlher upstream.
obstructions. Thus, a waterway in its original
condition might have had substantial §329.12 Geographic and jurisdictional
obstructions which were overcome by limits of oceanic and tidal
frontier boats and/or portages, and waters.
nevertheless be a "channel" of commerce, (a) Ocean and coastal waters. The
even thoughboats had to beremoved from the navigable waters of the United States over
water in .some stretches, or logs be brought which Corps of Engineers regulatory
mound an obstruction by means of artificial jurisdiction extends include ali ocean and
chutes. However, the question is ultimately a coastal waterswithin a zone three geographic

O matter degree, must be, recognized (nautical) miles seaward the baseline
of and it from
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(The Territorial Seas). Wider zones are navigable waters of the United States.
recognized for special regulatory powers However, an area will remain "navigable in
exercised over the outer continental shelf, law," even though no longer covered with
(See 33 CFR 322.3(b)). water, whenever the change has occurred

(1) Baseline defined. Generally, where the suddenly, or was caused by artificial forces
shore directly contacts the open sea, the line intended to produce that change. For
on the shore reached by the ordinary low tides example, shifting sand bars within a river or
comprises the baseline from which the estuary remain pan of the navigable water of
distance of three geographic miles is the United States, regardless that they may be
measured. The baseline has significance for dry at a particular point in time.
both domestic and international law and is

subject to precise definitions. Special §329.14 Determination of navigability.
problems arise when offshore rocks, islands, (a) Effect on determinations. Although
or other bodies exist, and the baseline may conclusive determinations ofnavigability can
have to be drawn seawardof such bodies, be made only by federa',Courts, those made

(2) Shoreward limit of jurisdiction, by federal agencies are nevertheless accorded
Regulatory jurisdiction in coastal areas substantial weightby the courts, lt is therefore
extends to the line on the shore reached by the necessary that when jurisdictional questions
plane of the mean (average) high water, arise, dist, ict personnel carefully investigate
Where precise determination of the actual those waters which may be subject to Federal
locationof theline becomesnecessary, itmust regulatory jta-isdiction under guidelines set
be establishedby survey with reference to the out above, as the resulting determination may
available tidal datum, preferably averaged have substantial impact upon a judicial body.
over a period of 18.6 years. Less precise Officialdeterminations by an agency made in
methods, such as observation of the"apparent the past can be revised or reversed as
shoreline" which is determined by reference necessary to reflect changed rules or
to physical m*,_rkings,lines of vegetation, or interpretations of the law.
changes in type of vegetation, may be used (b) Procedures qf determination. A W
only where an estimate is needed of the line determination whether a waterbody is a
reached by the mean high water, navigable water of the United States will be

(b)Bays and estua,'ies. Regulatory made by the division engineer, and will be
jurisdiction extends to the entire surface and based on a report of findings prepared at the
bed of ali waterbodies subject to tidal action, district level in accordance with the criteria
Jurisdiction thus extends to the edge (as set out in this regulation. Each report of
determined by paragraph (a)(2) of this findings will be prepared by the district
section) of ali such waterbodies, even though engineer, accompanied by an opinion of the
portions of the waterbody may be extremely district counsel, and forwarded to thedivision
shallow, or obstructed by shoals, vegetation, engineer for final determination. Each report
or other barriers. Marshlands and similar of findings will be based substantially on
areas are thus considered "navigable in law," applicable portionsof the format inparagraph
but only so far as the area is subject to (c) of this section.
inundation by the mean high waters. The (c) Suggestedformat ofreportoffindings:
relevant test is therefore the presence of the (1) Name of waterbody:
mean high tidal waters, and not the general (2) Tributary to:
test described above, which generallyapplies (3) Physical characteristics:
to inland rivers and lakes. (i) Type: (river, bay, slough, estuary, etc.)

(ii) Length:
§329.13 Geographic limits: Shifting (iii) Approximate discharge volumes:

boundaries. Maximum, Minimum, Mean:
Permanent changes of the shoreline (iv',Fall per mile:

configuration result in similar alterations of (v) Extent of tidal influence:
the boundaries of the navigable waters of the (vi) Range between ordinary high and
United States. Thus, gradual changes which ordinary low water:
are due to natural causes and m'eperceptible (vii) Description of improvements to
only over some period of time constitute navigation not listed in paragraph (c)(5) of ,_L 'o
changes in the bed of a waterbody which also this section:
change the shoreline boundaries of the
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(4) Nature and location of significant to. Actions which modify or otherwise

obstructions to navigation in portions of the affect those waters are subject to the
waterbody used or potentially capable of use jurisdiction of this Deparmlent, whether such
in interstate commerce: actionsoccur within or outside the navigable

(5) Authorized projects: areas.
(i) Nature, condition and location of any (c) Specific inquiries regarding the

improvements made under projects jurisdiction of the Corps of Engineers canbe
authorized by Congress: answered only a.qer a determination whether

(ii) Description of projects authorized but (1) the waters are navigable waters of the
not constructed: United States or (2) If not navigable, whether

(iii) List of known survey documents or the proposed type of activity may
reports describing the waterbody: nevertheless soaffect the navigable waters of

(6) Past or present interstate commerce: the United States that the assertion of
(i) General types, extent, and period in regulatory jurisdiction is deemed necessary.

time:
§329.16 Use and maintenance of lists of

(ii) Documentationif necessary: determinations.
(7) Potentialuse for interstatecommerce,

if applicable: (a) Tabulatedlists of final determinations
(i) If innaturalcondition: of navigability ate to be maintainedin each
(ii) If improved: district office, and be updatedas necessitated
(8) Nature of jurisdiction known to have by court decisions,jurisdictional inquiries, or

been exercised by _ederal agencies if any: other changed conditions.
(9) State or Federal court decisions (b) It should be noted that the lists

relating to navigability of the waterbody, if represent only those waterbodies for which
any: determinations have been made; absence

(10) Remarks: from that list should not be taken as an
(11) Find_r,gof navigability (with date) indication that the waterbody is not

O and recommendation for determination: navigable.
§329.15 Inquiries regarding determina- (c) Deletions from the list are notauthorized. If a change in status of a

iions, waterbody from navigable to non-navigable
(a) Findings and determinations should be is deemed necessary, an updated finding

made whenever a question arises regarding should be forwarded to thedivision engineer;
the navigability of a waterbody. Where no changes are not considered final until a
determination has been made, a report of determination has been made by the division
findings will be preparedand forw',mledto the engineer.
division engineer, as described above.
Inquiries may be answered by an interim
reply which indicates that a final agency
determination must be made by the division
engineer. If a needdevelops for an emergency
determination, district engineers may act in
reliance on a finding prepared as in Section
329.14 of this Part. The report of findings
should then be forwarded to the division
engineer on an expedited basis.

(b) Where determinationshave been made
by the division engineer, inquiries regarding
the navigability of specific portions of
watertx_ies covered by these determinations
may be ,answeredas follows:

This Department, in the administration of
the laws enacted by Congress for the
protection and preservation of the navigable
waters of the United States, has determined

O that m (River) (Bay) (Lake, etc.) is anavigable waterof the United States from __
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O PART 330---NATIONWIDE PERMIT Corps authorization if that activity is underPROGRAM construction or completed and does not
Sec. comply with ali of the terms and conditions
330. I Purpose and policy, of an NWP, regional general permit, or an
330.2 Definitions. individual permit. The Corps will evaluate
330.3 Activities occurring before certain unauthorized activities for enforcement

dates, action under 33 CPR part 326. The district
330.4 Conditions, limitations, and engineer (DE) may elect to suspend

restrictions, enforcement proceedings if the permittee
modifies his project to comply with an NWP330.5 Issuing, modifying, suspending, or

revoking nationwidepermitsand or a regional general permit. After
authorizations, considering whether a violation was knowing

330.6 Authorization by nationwide permit, or intentional, and other indications of the
Appendix A to Part 330--Nationwide need for a penalty, the DE can elect to

Permits and Conditions terminatean enforcement proceeding with an
after-the-fact authorization under an NWP, if

Authority: 33 U.S.C. 401 et seq.; 33 ali terms and conditions of the NWP have
U.S.C. 1344; 33 U,S.C. 1413. been satisfied, either before or after the

33.0,1 Purpose and policy, activity has been accomplished.
(d) Discretionary alahority. District and

(a) Purpose. This part describes the policy division engineers have been delegated a
and procedures used in tt_eDepartmentof the discretionaryauthority to suspend, modify, or
Army's nationwide permit program to issue, revoke authorizations under an NWP. This
modify, suspend, or revoke nationwide per- discretionary authority may be used by
mils; to identify conditions, limitations, and district and division engineers only to further
restrictions on the nationwidepermits; and, to condition or restrict the applicability of an
identify any procedures, whether required or NWP for cases where they have concerns for
optional, for authorization by nationwide the aquatic environment under the Clean

O permits. WaterAct ,section404(b)(1) Guidelines or for(b) Nationwide permits. Nationwide any factor of the public interest. Because of
permits (NWPs) are a type of general permit the nature of most activities authorized by
issued by the Chief of 'Engineers and are NWP, district and division engineers wi/l not
designed to regulate with little, ff any,delay have to review every such activity to _cide
or paperwork certain activities having whether to exercise discretionary authority.
minimal impacts. The NWPs ,'weproposed, The terms and conditions of certain NWPs
issued, modified, reissued (extended), and require the DE to review thepa'oposedactivity
revoked from time to time after an oppor- before the NWP authorizes its construction.
tunity for public notice and comment, However, the DE has the discretionary
Proposed NWPs or modifications to or authority to review any activity authorized by
reisstmnce of existing NWPs will be adopted NWP to determine whether the activityonly after tl)eCorps gives notice and allows complies with the NWP. If the DE finds that
the public a_ opportunity tocomment on and the proposed activity would have more than
request a public hearing regarding the minimal individual or cumulative net adverse
prolx)sals. The Corps will give full consid- effects on _e environment or otherwi',;emay
e:ration to ,'di comments received prior to be contrary to the public interest, he shall
reactfing a final decisi,o,n. modify the NWP authorization to reduce or

(c) Terms and conditions. An activity is eliminate those adverse effects, or he shall
authorized urbderan NWPonly if that _tivity instruct the prospective permittee to apply for

i and the pem_ittee satisfy ali of the NWP's a regional general permit or an individual
temps and conditions. Activities that do not permit. Discretionary authority is also

i qualify for authorization under an NWP still discussed at 33 CFR 330.4(e) and 330.5.may be authorized by an individual or

i (e) Notifications.
regional general permit. The Corps will (1) In most cases, permittees may proceed
consider unauthorized any ,activityrectuiring with activities authorized by NWPs without

O Revised56 F'R 59134
November 22, 19'91
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notifying the DE. However, the prospective level, the DE will not 'allow authorization
permittee should carefully review the under the NWP and will instruct the
language of the NWP to ascertain whether he prospective permittee on procedures to seek
must notify the DE prior to commencing the authorization under an individual permit.
authorized activity. For NWPs requiring (f) Individual Applications. DEs should
advance notification, such notification must review ali incoming applications for
be made in writing as early as possible prior individual permits for possible eligibility
to comm?_ing the p_'oposed activity. The under regional general permits or NWPs. If
permittee may presume that his project the activity complies with the terms and
qualifies for the NWP unless he is otherwise conditions of one or more NWP, he should
notified by the DE within a 30-day period, verify the authorization and so notify the
The 30-day period starts on the date of receipt applicant. If the DE determines that the
of the notification in the Corps district office activity could comply after reasonable project
and ends 30 calendar days later regardless of modifications and/or activity-specific
weekends or holidays. If the DE notifies the conditions, he should notify the applicant of
prospective permittee that the notification is such modifications and conditions. If such
incomplete, a new 30-day period will modifications and conditions are accepted by
commence upon receipt of the revised the applicant, verbally or in writing, the DE
notification. The prospective permittee may will verify the authorization with the
notproceed with theproposed activity before modifications and conditions in accordance
expiration of the 30-day period unless with 33 CFR 330.6(a). However, the DE will
otherwise notified by the DE. If the DE fails proceed with processing the application as an
to act within the 30-day period, he must use individu',d permit and take the appropriate
the procedures of 33 CPr', 330.5 hl order to action within 15 calendar days of receipt, in
modify, suspend, or revoke the NWP accordance with 33 CFR 325.2(a)(2), unless
authorization, the applicant indicates that he will accept the

(2) The DE will review thenotification and modifications or conditions.
may add activity-specific conditions to (g) Authority. NWPs can be issued to
ensure that the activity complies with the satisfy the permit requirements of section 10 qlP
terms and conditions of the NWP and that the of theRivers and Harbors Act of 1899,section
adverse impacts on the aquatic environment 404 of the Clean Water Act, section 103of the
and other aspects of the public interest are Marine Protection, Research, and Sanctuaries
individually and cumulatively minimal. Act, or some combination thereof. The

(3) For some NWPs involving discharges applicable authority will be indicated at the
into wetlands, the notification must include a end of each NWP. NWPs and theirconditions
wetland delineation. The DE will review the previously published at 33 CFR 330.5 and
notification and determine ff the individual 330.6 will remain in effect until they expire
and cumulative adverse environmental or are modifiedor revoked in accordance with
effects are more than minimal. If the adverse the procedures of this pan.
effects are more than minimal the DE will

§330.2 Definitions.notify the prospective permittee that an
individual permit is required or that the (a) The definitions foundin 33 CFRparts
prospective permittee may propose measures 320-329 are applicable to the terms used in
to mitigate the loss of special aquatic sites, this part.
including wetlands, to reduce the adverse rb) Nationwide permit refers to a type of
impacts tc minimal. The prospective permit- general permit which authorizes activities on
tee may elect to propose mitigation with the a nationwide basis unless specifically limited.
original notification. The DE will consider (Another type of general permit is a "regional
that proposed mitigation when deciding if the permit" which is isstied by division or district
impacts are minimal. The DE shall add engineers on a regional basis in accordance
activity-specific conditions to ensure that the with 33 CFR part 325). (See 33 CFR 322.2(f)
mitigation will be,accomplished. If sufficient and 323.2(h) for the definition of a general
mitigation cannot be developed to reduce the permit.)
"adverseenvironmental effects to the minimal

Revised O
56 F;'R59134
November 22. 1991
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(c) Authorization means that specific conditions, tosuspend an NWPauthorization,
activities that qualify for an NWP may or to revoke an NWP authorization and thus
proceed, provided that the terms and require individual permit authorization.
conditions of the NWP are met. After (h) Termsand conditions. The "terms" of
determining that theactivity complies withali an NWP m'e the limitations and provisions
applicable terms and conditions, the included in the description of the NWP itself.
prospective permittee may assume an The "conditions" of NWPs are additional
authorization under an NWP. This assump- provisions which piace restrictions or
tion is subject to the DE's authority to limitations on ali of the NWPs. These are
determine if an activity complies with the published with the NWPs. Other conditions
terms andconditionsofanNWP.Ifrequested may be imposed by district or division
by thepermittee inwriting, the DE will verify engineers on a geographic, category-of-
in writing that the permittee's proposed activity, or activity-specific basis (See 33
activity complies with the terms and CFR330.4(e)).
conditions of the NWP.A writtenverification (i) Single and complete project means the
may contain activity-specific conditions and total project proposed or accomplished by
regional conditions which a permittee must one owner/developer or partnership or other
satisfy for the authorization to be valid, association of owners/developers. For

(d) Headwaters means non-tidal rivers, example, if construction of a residential
streams, and their lakes and impoundments, development affects several different areas of
including adjacent wetlands, that are part of a a headwater or isolated water, or several
surface tributary system to an interstate or different headwaters or isolated waters, the
navigable water of the UnitedStates upstream cumulative total of ali filled areas sl;ould be,
of the point on the riveror stream at which the the basis for deciding whether or not the
average annual flow is less than five cubic project will be covered by an NWP.For linear
feet per second. The DE may estimate this projects, the "single and complete project"
point from available data by using the mean (i.e. single and complete crossing) will apply
ar,nual area precipitation, area drainage basin to each crossing of a separate water of the

and the average runoff coefficient, or United States (i.e. single waterbody) at that
maps,
by similar means. For streams that are dry for location; except that for linear projects
long periods of the year, DEs may establish crossing a single waterbody several times at
the point where headwatersbegin as that point separate and distant locations, each crossing
on the stream where a flow of five cubic feet is considered a single and complete project.
per second is equaled or exceeded 50 percent However, individual channels in a braided
of the time. stream or fiver, or individual arms of a large,

(e) Isolated waters means those non-tidal irregularly-shaped wetland or lake, etc., are
waters of the United States that are: not separate waterbodies.

(1) Not part of a surface tributary system (j) Special aquatic sites means wetlands,
to interstate or navigable waters of the United mudflats, vegetated shallows, coral reefs,
States; and riffle and pool complexes, sanctuaries, and

(2) Not adjacent to such tributary refuges as defined at 40 CFR 230.40 through
waterbodies. 230.45.

(f) Filled area means the area within
§330.3 Activities occurring before certain.jurisdictional waters which is eliminated or

coveredas adirectresultof thedischarge (i.e., dates.
the area actually covered by the discharged The followingactivities werepermittcdby
material). Itdoes not include areasexcavated NWPs issued on July 19, 1977, and, unless
norareas imputed as anindirecteffect of the the activitiesare modified, theydo notrequire
f'dl. furtherpermitting:

(g) Discretionary authority means the (a) Discharges of dredged or fill materi',d
authority described in §§ 330.1(d) and into watersof the United States outside the
330.4(e) which the Chief of Engineers limitsofnavigable watersof theUnitedStates
delegates to division or districtengineers to that occurredbefore the phase-in dates which
modify an NWP authorization by adding extended Section 404 jurisdiction to ali

Revised
56 FR 59134
November 22, 1991
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waters of file United States. The phase-in activities which may result ina discharge into
dates were: After July 25, 1975, discharges waters of the United States.
into navigable waters of the United States and (2) If,prior to the isstmnceor reissuance of
adjacent wetlands; after September 1, 1976, such NWPs, a state issues a 401 water quality
discharges into navigable waters of the certification which includes special
United States and their primary tributaries, conditions, the division engineer will make
including adjacent wetlands, and into natural these special conditions regional conditions
lakes, greater than 5 acres in surface area; and of the NWP for activities which may result in
after July 1, 1977, discharges into ali waters a discharge into waters of United States in that
of the United States, including wetlands, state, unless he determines that such
(section 404) conditions do not comply with the'_.',rovisions

(b) Structures or work completed before of 33 CFR 325.4. In the latter case, the
December 18, 1968, or in waterbodies over conditioned 401 water quality certification
which the DE had not asserted jurisdiction at will be considered a denial of the certification
the time the activity occurred, provided in (see paragraph (c)(3)of this section).
both instances, there is no interference with (3) If a state denies a required 401 water
navigation. Activities completed shoreward quality certification for an activity otherwise
of applicable Federal Hat'bor lines before meeting the terms and conditions of a
May 27, 1970 do not require specific particularNWP, that NWP's authorization for
authorization. (section 10) ali such activities within that state is denied

without prejudice until the state issues an
330.4 Conditions, limitations, and individual 401 water quality certification or

restrictions, waives its right to do so. State denial of 401
(a) General. Aprospective permittee must water quality certification for any specific

satisfyali terms and conditions of an NWPfor NWP "affectsonly those activities which may
a valid authorization to occur. Some result in a discharge. That NWP continues to
conditions identify a "threshold" that, if met, authorize activities which could not
requires additional procedures or provisions reasonably be expected to result in discharges
contained in other paragraphs in this section, into waters of the United States.1
It is impor_at to remember that the NWPs (4) DEs will take appropriate measures to
only authorize activities from the perspective inform the public of which activities,
of the Corps regulatory authorities and that waterbodies, or regions require an individual
other Federal, state, and local permits, 401 water quality certification before
approvals, or authorizations may 'also be authorization by NWP.
required. (5) The DE will not require or process an

(b) Further information, individual permit application for an activity
(1) DEs have authority to determine if an which may resultin adischarge and otherwise

activity complies with the terms and qualifies for an NWP solely on the basis that
conditions of an NWP. the 401 water quality certification has been

(2) NWPsdo not obviate theneed toobtain denied for thai NWP. However, the district or
other Federal, state, or local permits,
approvals, or authorizations required by law. _NWPs numbered 1.2, 8, 9, 10, 11, 19, 24, 28, and

(3) NWPs do not grantany property rights 35.do not require 401 water quality certificationsincethey would authorize activities which, in the opinion of
or exclusive privileges, theCorps, could not reasonably be expected to resultin

(4) NWPs do not authorize any injury to a discharge and in the case of NWP 8 is seaward of the

the properly or rights of others, territorial seas. NWPs numbered 3, 4, 5, 6, 7, 13, 14, 18,

(5) NWPs do not authorize interference 20, 21, 22, 23, 27, 32, 36, 37, and 38, involve various
uctivities, some of which may result in a discharge and

withanyexistingorproposedFederalproject, require401 water quality certification, and others of

(c) State 401 water quality certification, which do not. State denial of 401 water quality

(1) State 401 water quality certification cerlification for any r,pecific NWP inthis category affects
pursuant to section 401 of the Clean Water oniy those activities which may result in a discharge. For

those activities not involving discharges, the NWP
Act, or waiver thereof, is required prior to the remains in effect. NWPs numbered 12, 15, 16, 17, 25, 26,

issuance or reissuance of NWPs authorizing and 40 involve activities which would result in discharges
and therefore 4OI water quality certification is required.

Revised O
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O divisionengineermay considerwaterquality, (1) Section 307(c)(1) of the CoastalZone
among other appropriate factors, in ManagementAct(CZMA)requirestheCorps
determining whether to exercise his to provide a consistency determination and
discretionaryauthorityand requirearegional receivestateagreementpriorto the isslmnce,
generalpermitor an individualpermit, reissuance, or expansion of activities

(6) In instances where a state has denied authorized by an NWP that authorizes
the 401 water quality certification for activities within a state with a
discharges under a particular NWP, Federally-approved Coastal Management
permittees must furnish the DE with an Program when activities that would occur
individual401 waterquality certificationota within, or outside, that state's coastal zone
copy of the applicationto the state for such will affect land or water uses or natural
certification ForNWPs for which astate has resourcesof the state'scoastal zone.
denied the 401 waterqualitycertification,the (2) If, priorto the issuance,reissuance,or
DE wiildeterminea reasonableperiodof time expansion of activities authorized by an
after receipt of the request for an NWP, a state indicates that additional
activity-specific 401 water quality conditionsarenecessaryfor the stateto agree
certification (generally 60 days), upon the withthe Corpsconsistency determination, the
expiration of which theDE will l_'esumestate division engineer will make such conditions
waiver of the certification for the individual regional conditions for the NWP in that state,
activity covered by the NWP's. However, the unless he determines that the conditions do
DE and the state may negotiate for additional not comply with the provisions of 33 CFR
for the 401 water quality certification, but in 325.4 or believes for some other specific
no event shall the period exceed one (1) year reason it would be inappropriate to include
(see 33CFR 325.2(b)(1)(ii)). Upon receipt of the conditions. In this case, the state's failure
an individual 401 water quality certification, to agree with the Corps consistency
or if the prospective permittee demonstrates determination without the conditions will be
to the DE state waiver of such certification, considered to be a disagreemenl with the
the proposed work can be authorized under Corps consistency determination.

O the NWP. For NWPs requiring a 30-day (3) When a state has disagreed with thepredischarge notification the district engineer Corps consistency determination,
will immediately begin, and complete, his authorization for ali such activities occurring
review prior to the state action on the within or outside the state's coastal zone that
individual section 401 water quality affect land or water uses or natural resources
certification. If a state issues a conditioned of the state's coastal zone is denied without
individual 401 water quality certification for prejudice until the prospective permittee
an individual activity, the DE will include furnishes the DE an individual consistency
those conditions as activity-specific certification pursuant to section 307(c)(3) of
conditions of the NWP. the CZMA and demonstrates that the state has

(7) Where a state, after issuing a 401 water concurred in it (either on an individual or
quality certification for an NWP, genetic basis), or that concurrence should be
subsequently attempts to withdraw it for presumed (see paragraph (d)(6) of this
substantive reasons _ter the effective date of section).
the NWP, the division engineer will review (4) DEs will take appropriate measures,
those reasons and consider whether there is such as public notices, to inform the public of
substantial basis for suspension, modifi- which activities, waterbodies, or regions
cation, or revocation of the NWP author- require prospective permittees to make an
izationas outlined in {}330.5. Otherwise, such individual consistency determination and
attempted slate withdrawal is not effective seek concurrence from the state.
and the Corps will consider the state (5) DEs will not require or process an
certification to be valid for the NWP individual permit application for an activity
authorizations until such time as the NWP is otherwise qualifying for an NWP solely on
modified or reissued, the basis that the activity has not received

(d) Coastal zone management consistency CZMAconsistency agreement from the state..
determination. However, the district or division engineer

O Revised
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may consider that factor, among other their own procedures and the Department of
appropriate factors, indetermining whether to Commerce regulations appearing at 15 CFR
exercise his discretionary authority and Part 930 to meet the requirements of the
require a regional general permit or an CZMA. Therefore, the provisions of 33 CFR
individualpermit application. 330.4(d)(1)-(7) do not apply to Federal

(6) In instances wherea state has disagreed activities. Indian tribes doing work on Indian
with the Corps consistency determination for Reservation lands shall be treated in the same
activities under a particular NWP, permittees manner as Federal applicants.
must furnish the DE with an individual (e) Discretionary authority. The Corps
consistency concurrence or a copy of the reserves the right(i.e., discretion) to modify,
consistency certification provided to the state suspend, or revoke NWP authorizations.
for concurrence. If a state fails to act on a Modification means the imposition of
permittee's consistency certification within additional or revised terms or conditions on
six months after receipt by the state, the authorization. Suspension means the
concurrence will be presumed.Upon receipt temporary cancellation of the authorization
o*"an individual consistency concurrence or while a decision is made to either modify,
upon presumed consistency, the proposed revoke, or reinstate the authorization.
work is authorized if it complies with ali Revocation means the cancellation of the
terms and conditions of the NWP. For NWPs authorization.The procedures for modifying,
requiring a 30-day predischarge notification suspending, or revoking NWP authorizations
the DE will immediately begin, and may are detailed in § 330.5.
complete, his review prior to the state action (1) A division engineer may assert
on the individual consistency certification. If discretionary authority by modifying,
a state indicates that individualconditions are suspending, or revoking NWPauthorizations
necessary for consistency with the state's for a specific geographic area, class of
Federally-approved coastal management activity,orclass ofwaters within his division,
program for that individual activity,the DE including on a statewidebasis, whenever he
will include those conditions as determines sufficient concerns for the
activity.specific conditions of the NWP environment under the section 4lM(b)(1) W
unless he determines timt such conditions do Guidelines or any other factor of the public
not comply with the provisions of 33 CFR interest so requires, or if he otherwise
325.4. In the latter case the DE will consider determines that the NWP would result in
the conditioned concurrence as a more than minimal adverse environmental
nonconcurrence unless the permitteechooses effects either individually or cumulatively.
to comply voluntarily with ali the conditions (2) A DE may assert discretionary
in the conditioned concurrence, authority by modifying, suspending, or

(7) Where a state, afteragreeing with the revoking NWP authorization for a specific
Corps consistency determination, activity whenever he determines sufficient
subsequently attempts to reverse it's concerns for the environment or any other
agreement for substantive reasons after the factor of the public interest so requires.
effective date of the NWP, the division Whenever the DE determinestlmt a proposed
engineer will review those reasons and specific activity covered by an NWP would
considerwhether thereis substantialbasis for have more than minimal individual or
suspension, modification, or revocation ,as cumulative adverse effects on the
outlined in 33 CFR 330.5. Otherwise, such environment or otherwise may be contrary to
attempted reversal is riot effective and the the public interest, he must either modify the
Corps will consider the state CZMA NWP authorization to reduce or eliminate the
consistency agreement to be valid for the adverse impacts, or notify the prospective
NWP authorization until such time as the permittee that the proposed activity is not
NWP is modified or reissued, authorized by NWP mid provide instructions

(8) Federal activities must be consistent on how to seek authorization under a regional
with a state's Federally-approved coastal general or individual permit.
management program to the maximum extent (3) The division or district engineer will
practicable. FederM agencies should follow restore authorization under the NWPs at any

Revised O
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time he determines that his reason for threatened or endangered species and their
asserting discretionary authority has been critical habitats from the U.S. Fish and ....
satisfied by a condition, projectmodification, WildlifeService, Endangered Species Office ....
or new information, and the National MarineFisheries Service.

..

(4) When the Chief of Engineers modifies (g) Historic properties. No activity which
or reissues an NWP, division engineers must may affect properties listed or properties
use the procedures of § 330.5 to reassert eligible for listing in the National Register of
discretionary authority to reinstate regional Historic Places, is authorized until the DE has
conditions or revocation of NWP complied with the provisions of 33 CFR part
authorizations for specific geographic areas, 325, appendix C.
c"lassof activities, or class of waters. Division (1) Federal permittees should follow their
engineers will update existing documentation own procedures for compliance with the
for each NWP. Upon modification or requirements of the National Historic
reissuance of NWPs, previous activity- Preservation Act and other Federal historic
specific conditions or revocations of NWP preservation laws.
authorization will remain in effect unless the (2) Non-federal permittees will notify the
DE specifically removes the activity-specific DE if the activity may affect historic
conditions or revocations, properties which the National Park Service

(f) Endangered species. No activity is has listed, determined eligible for lisling, or
authorized by any NWP if that activity is which the prospective permittee has reason to
likely tojeopardize the continued existence of believe may be eligible for listing, on the
a threatened or endangered species as listed National Register of Historic Places. In such
or proposed for listing under the Federal cases, the prospective permittee will not
Endangered Species Act (ESA), or to destroy begin the proposed activity until notified by
or adversely modify the critical habitat of the DE that the requirements of the National
such species. Historic Preservation Act have been satisfied

O (1) Federal agencies should follow their and that the activity is authorized. If aown procedures for complying with the property in the permit area of the activity is
requirements of the ESA. determined to be an historic property in

(2) Non-federal permittees shallnotify the accordance with 33 CFR part 325, appendix
DE if any Federally listed (or proposed for C, the DE will take intoaccount the effects on
listing) endangered or threatened species or such properties in accordance with 33 CFR
critical habitat might be affected or is in the part 325, appendix C. In such cases, the
vicinity of the project. In such cases_ the district engineer may:
prospective permittee will not begin work (i) After complyingwith the requirements
under authority of the NWP until notified by of 33CFR part 325, appendix C, authorize the
the district engineer that the requirementsof activity under the NWP by adding, if
the Endangered Species Act have been appropriate, activity-specific conditions; or
satisfied and that the activity is authorized. If (ft)Prior to or concurrent with complying
the DE determines that the activity may affect with the requirements of 33 CFR part 325,
any Federally listed species or critical habitat, appendix C, he may assert discretionary
the DE must initiate section 7 consultation in authority (see 33 CFR 330.4(e)) and instruct
accordance with the ,ESA.In such cases, the the prospective permittee of procedures to
DE may: seek authorization under a regional general

(i) Initiate section 7 consultation and then, permit or an individual permit. (See 33 CFR
upon completion, authorize the activity under 330.5(d).)
the NWP by adding, if appropriate, (3) The permittee shall immediately notify
activity-specific conditions; or the DE if, before or during prosecution of ,_he

(ii) Prior to or concurrent with section 7 work authorized, he encounters an historic
consultation, assert discretionary authority property that has not been listed or
(see 33 CFR 330.4(e)) and require an determined eligible for listing on the National
individual permit (see 33 CFR 330.5(d)). Register, but which the prospectivepermittee

(3) Prospective permittees areencouraged 'has reason to believe may be eligible for
to obtain information on the location of listing on the National Register.
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(4)Prospectivepermitteesareencouraged (3) Documentation.The Chief of
toobtaininformationon thelocationof EngineerswillprepareappropriateNEPA
historicpropertiesfromtheStateHistoricdocumentsand,ifapplicable,section
PreservationOfficerand theNational 404(b)(1)Guidelinescomplianceanalyses
RegisterofHistoricPlaces. forproposedNWPs. Documentationfor

existing NWPs will be modified to reflect any
§330.5 Issuing, modifying, suspending,or changes in these permitsand to reflect the

revolting nationwide permits and Chief of Engineers'evaluationof the use of
authorizations, the permit since the last issuance.Copies of

(a) General. This section sets forth the ali comments received on the document will
procedures for issuing and reissuing NWPs be includedin theadministrativerecord. "I_e
and for modifying, suspending,or revoking Chief of Engineers will consider these
NWPs andauthorizationsunderNWPs. comments in making his decision on the

(b) Chief of Engineers. NWPs, and will prepare a statement of
(1) Anyonemay,atanytime, suggest to the findings outlining his views regardingeach

ChiefofEngineers,(A'ITN:_-OR),any NWP and discussing how substantive
new NWPs or conditions for issuance, or comments were considered. The Chief of
changes toexistingNWPs, which he believes Engineers will also determinethe need tohold
to be appropriate for consideration. From a public hearingfor the proposedNWPs.
time-to-time new NWPs and revocationsof (4)Effective dates. TheChiefof Engineers
or modifications to existing NWPs will be will advise the public of theeffective date of
evaluated by the Chief of Engineers any issuance, modification,or revocation of
following the procedures specified in this an NWP.
section. Within five years of issuance of rite (c) Division Engineer.
NWPs, the C'hiefofEngineers will review the (1) A division engineer may use his
NWPs andpropose modification, revocation, discretionary authority tomodify, suspend, or
or reissuance, revoke NWP authorizations for any specific

(2) Public notice, geographicarea, classof activities,or class of _lh
(i) Upon proposed issuance of new NWPs waters within his division, including on a lIF

or moditication, suspension, revocation, or statewidebasis, by issuing a public notice or
reissuance of existing NWPs, the Chief of notifying the individuals involved.The notice
Engineers will publish a docmnent seeking will state his concerns regarding the
public comments, including the opportunity environment or the other relevantfactorsof
to request a public hearing. This document the public interest. Before using his
will also statethatthe informationsupporting discretionaryauthorityto modify or revoke
the Corps' provisional determination that such NWPauthorizations,division engineers
proposed activities comply with the will:
requirements for issuance under general (i) Give an opportunity for interested
permit authority is available at the Office of partiesto expresstheir views on the proposed
the Chief of Engineers and at ali district action (the DE will publish and circulate a
offices. The Chief of Engineers will prepare notice to the known interested public to solicit
this information which will be supplemented, comments and provide the opportunity to
if appropriate, by division engineers, request a public hearing);

(ii) Concurrent with the Chief of (ii) Consider fully the views of affected
Engineers' notification of proposed, parties;
modified, reissued, or revoked NWPs, DEs (iii) Prepare supplementaldocumentation
will notify the known interested public by a tor any modifications or revocations that may
notice issued at the district level. The notice result through assertion of discretionary
will include proposed regional conditions or authority. Such documentation will include
proposed revocations of NWPauthorizations comments received on the district public
for specific geographic areas, classes of notices and a statement of findings showing
activities, or classes of waters, if any, how substantive comments were considered;
developed by the division engilw.xr. (iv) Provide, if appropriate, a grand-

fathering period as specified in § 330.6(b) for
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under contract tocommence in reliance on the be mutually agreeable or to allow the
NWP authorization; and permittee to furnish information which

(v) Notify affected parties of the satisfies the DE's concerns. If a mutual
modification, suspension, or revocation, agreement is reached, the DE will give the
including the effective date (the DE will permittee written verification of the
publish and circulate a notice to the known authorization, including the special
interested public and to anyone who conditions. If the permittee furnishes
commented on the protx_sedaction), information which satisfies the DE's

(2) The modification, suspension, or concerns, the permittee may proceed. If
revocation of authorizations under an NWP appropriate, the DE may suspend the NWP
by the division engineer will become authorization while holding informal
effective by issuance of public notice or a consultations with the permittee.
notification to the individuals involved. (ii) If the DE's concerns remain after the

(3) A copy of ali regional conditions informal consultation, the DE may suspend a
imposed by division engineers on activities specific authorization under an NWP by
authorized by NWPs will be forwarded to the notifying the permittee in writing by the most
Office of the Chief of Engineers, ATrN: expeditious means available that the
CECW-OR. authorization has been suspended, stating the

(d) District Engineer. reasons for the suspension, and ordering the
(1) When deciding whether to exercise his permittee to stop any activities being done in

discretionary authority to modify,suspend, or reliance upon the authorization under the
revoke a case specific activity's authorization NWP. The permittee will be advised that a
under an NWP, the DE should consider to the decision will be made either to reinstate or
extent relevant and appropriate: Changes in revoke the authorization under the NWP; or,
circumstances relating to the authorized ifappropriate, that theauthorization under the
activity since the NWP itself was issued or NWP may be modified by mutual agreement.

O since the DE confirmed authorization under The pemfittee will also be "advisedthat withinthe NWP by written verification; the 10days of receipt of the notice of suspension,
continuing need for, or adequacy of, the he may request a meeting with the DE, or his
specific conditions of the authorization; any designated representative, to present
significant objections to the authorization not information in this matter. After completion
previously considered; progress inspections of the meeting (or within a reasonable period
of individual activities occurring under an of time after suspending the authodzxttion if
NWP; cumulative adverse environmental no meeting is requested), the DE will take
effects resulting from activities occurring action to reinstate, modify, or revoke the
under the NWP; the extent of the permittee's authorization.
compliance with the terms and conditions of (iii) Following completion of the
the NWPs; revisions toapplicable statutoryor suspension procedures, if the DE determines
regulatory authorities; and, the extent to that sufficient concerns for the environment,
which asserting discretionary authority including the aquatic environment under the
would adversely affect plans, investments, section 404(b)(1) Guidelines, or other
and actions the permittee has made or taken relevant factors of the public interest so
in reliance on the permit; and, other concerns require, he will revoke authorization under
for the environment, including the aquatic the NWP. The DE will provide the permittce
environment under the section 404(b)(1) a written final decision and instruct him on
Guidelines, and other relevant factors of the the procedures to seek authorization under a
public interest, regional general permit or an individual

(2) Procedures. permit.
(i) When considering whether tomodify or (3) The DE need not issue a public notice

revoke a specific authorization under an when asserting discretionary authority over a
NWP, whenever practicable, the DE will specific activity. The modification,
initially hold informal consultations with the suspension, or revocation will become
permittee to determine whether special
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effective by notification to the prospective determination for an NWP the DE's response
permittee, will state that the proposed activity meets the

terms and conditions for authorization under
§330.6 Authorization by nationwide the NWP with the exception of a state 401

permit, water quality certification and/or CZM
(a) Nationwide permit verification, consistency concurrence. The response will
(1) Nationwide permittees may, and in also indicate the activity is denied without

some cases must, request from a DE prejudice and cannot be authorized until the
confirmation that an activity complies with requirements of §§ 330.4(c)(3), 330.4(c)(6),
the terms and conditions of an NWP. DEs 330.4(d)(3), and 330.4(d)(6) are satisfied.
should respond as promptly as practicable to The response will also indicate that work may
such requests, only proceed subject to the terms and

(2) If the DE decides that an activity does conditions of the state 401 water quality
not comply with the terms or conditions of an certification and/or CZM concurrence.
NWP, he will notify the person desiring to do (iv) Once the DE has provided such
the work and instruct him on the procedures verification, he must use the procedures of 33
to seek authorization underaregional general CFR 330.5 in order to modify, suspend, or
permit or individual permit, revoke the authorization.

(3) If the DE decides that an activity does (b) Expiration of nationwide permits. The
comply with the terms and conditions of an Chief of Engineers will periodically review
NWP, he will notify thenationwide permittee. NWPs and their conditions and will decide to

(i) The DE may add conditions on a either modify, reissue, or revoke the permits.
case-by-case basis toclarify compliance with If an NWP is not modified or reissued within
the terms and conditions of an NWP or to five years of its effectivedate, itautomaticaUy
ensure that the activity will have only expires and becomesnull and void. Activities
minimal individual and cumulative adverse which have commenced (i.e, are under
effects on the environment, and will not be construction) or are under contract to
contrary to the public interest, commence in reliance upon an NWP will

(ii) The DE's response will state that the remain authorized provided the activity is
verification is valid for a specific period of completed within twelve months of the date
time (generally but no more than two years) of an NWP's expiration, modification, or
unless the NWP authorization is modified, revocation, unless discretionaryauthority has
suspended, or revoked. The response should been exercised on a case-by-case basis to
also include a statement that the verification modify, suspend, or revoke the authorization
will remain valid for the specified period of in accordance with 33 CFR 330.4(e) and 33
time, if during that time period, the NWP CFR 330.5 (c) or (d). Activities completed
authorization is reissued without undertheauthorizationofanNWPwhichwas
modification or the activity complies with ineffectatthetimetheactivitywascompleted
any subsequent modification of the NWP continue to be authorized by that NWP.
authorization. Furthermore, the response (c) Multiple use of nationwide permits.
should include a statement that the provisions Two or more different NWPs can be
of § 330.6(b) will apply, ff during that period combined to authorize a"single and complete
of time, the NWP authorization expires, or is project" as defined at 33 CFR 330.2(i).
suspended or revoked, or is modified, such However, the same NWPcannot be used more
that the activity would no longer comply with than once for a single and complete project.
the terms and conditions of an NWP.Finally, (d) Combining nationwide permits with
the response should include any known individual permits. Subject to the following
expiration date that would occur during the qualifications, portions of a larger project
specified period of time. Aperiod of time less may proceed under the authority of the NWPs
than two years may be used if deemed while the DE evaluates an individual permit
appropriate, application for other portions of the same

(iii) For activities where a state has denied project, but only if the portions of the project
401 water quality certification and/or did not qualifying for NWPauthorization would have
agree with the Corps consistency independent utilityand are able to function or
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meet their purpose indeperdent of the total 1. Aids to Navigation
project. When tile functioning or asefulness 2. Structures in Artificial Canals
of a portion of the total project qualifying for 3. Maintenance
an NWP is dependent on the remainder of the 4. Fish and Wildlife Harvesting,
project, such that ils conslruction and use Enhancement, and Attraction Devices
would not be fully justified even if the Corps and Activities
were to deny the individual permit, the NWP 5. Scientific Measurement Devices
does not apply and ali portions of the project 6. Survey Activities
must be evaluated as part of the individual 7. Outfall Stnlctures
permit process. 8. Oil and Gas Structures

(1) When a portion of a larger pi_ject is 9. Structures in Fleeting and Anchorage
authorized to proceed under an NWP,it is Areas
with the understanding that its construction 10. Mooring Buoys
will in no way prejudice the d_ision _,nthe 11. Temporary Recreational Structures
individual permit for the rest o! the project. 12. Utility Line Backfill and Bedding
Furthermore, tl-e individua| permit 13. Bank Stabilization
documentation must include an analysis of 14. Road Crossing
the impacts of the entire project, 'including 15. U.S. Coast Guard Approved Bridges
rented activities authorized by NWP. 16. Return Water From Upland Contained

(2) NWPs do not apply, even if a portion Disposal Areas
of the project is not dependent on the rest of 17. Hydropower Projects
the project, whtn any portion of the project is 18. Minor Discharges
subject to an 19. 25 Cubic Yard Dredging

enforcement action by the Corps or EPA. 20. Oil Spill Cleanup
(e) After-the-fact authorizations. These 21. Surface Mining Activities

authorizations often play an important part in 22. Removal of Vessels
the resolution of violations. In appropriate 23. Approved Categorical Exclusions

O cases where the activity complies with the 24. State Administered Section 404terms and conditions of an NWP, the DE can Programs
elect to use the NWP for resolution of an 25. Structural Discharge
after-the-fact permit situation following a 26. Headwaters and Isolated Waters
consideration of whether the violation being Discharges
resolved was knowing or intentional and 27. Wetl_d Restoration Activities
other indications of the need for apenalty. For 28. Modifications of Existing Marinas
example, where an unauthorized fill meets the 29. Reserved
terms and conditions of NWP 13, the DE can 30. Reserved
consider the appropriateness of allowing the 31. Reserved
residual fill to remain, in situations where said 32. Completed Enforcement Actions
fill would normally have been permitted 33. Temporary Construction and Access
under NWP 13. A knowing, intentional, 34. Cranberry Production Activities
willful violation should be the subject of an 35. Maintenance Dredging of Existing
enforcement action leading to a penalty, Basins
rather than an after-the-fact authorization. 36. Boat Ramps
Use of after-the-fact NWP authorizationmust 37, Emergency Watershed Protection
beconsistent with the terms of the Army/EPA 38. Cleanup of Hazardous and "roxic Waste
Memorandum of Agreement on 'Enforcement. 39. Reserved
Copies are available from each district 40° Farm Buildings
engineer. Nationwide Permit Conditions

General Conditions
Appendix A to Part 330 1. Navigation

--.- Nationwide Permits and Conditions 2. Proper Maintenance
A. Index of the Nationwide Permits and 3. Erosion and Siltation Controls
Conditions 4. Aquatic Life Movements

Nationwide Permits 5. Equipment
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6. Regional and Case-By-Case Conditions nationwide permit authorizes the repair,
7. Wild and Scenic Rivers rehabilitation, or replacement of those
8. Tribal Rights structuresdestroyed by storms, floods, fire or
9. Water Quality Certification other discrete events, provided the repair,
10. Coastal Zone Management rehabilitation, or replacement is commenced
11. Endangered Species or under contract to commence within two
12. Historic Properties years of the date of their destruction or
13. Notification damage, In cases of catastrophic events, such

Section 404 Only Conditions as hurricanes or tornadoes, this two-year limit
1. Water Supply Intakes may be waived by the District Engineer,
2. Shellfish Production provided the permittee can demonstrate
3. Suitable Material funding, contract, or other similar delays.
4. Mitigation Maintenance dredging and beach restoration
5. Spawning Areas are not authorized by this nationwide permit.
6. Obstruction of High Flows (sections 10and 404)
7. Adverse Impacts From Impoundments 4. Fish and Wildlife Harvesting,
8. Waterfowl Breeding Areas Enhancement, and Attraction Devices and
9. Removal ofTemporaryFills Activities. Fish and wildlife harvesting

devicesand activities such as pound nets,crab
B. Nationwide Permits traps, crab dredging, eel pots, lobster traps,

1. Aids to Navigation. The placement of duck blinds, clam and oyster digging; and
aids to navigation and regulatory markers small fish attraction devices such gs open
which are approved by and installed in water fish concentrators (sea kites, etc). This
accordance with the requirements of the U.S. nationwide permit authorizes shellfish
Coast Guard. (See33 CFR part 66, chapter I, seeding provided this activity does not occur
subchapterC). (section 10) in wetlands or vegetated shallows. This

2. Structures in Artificial Canals. nationwide permit does not authorize
Structures constructed in artificial canals artificial reefs or impoundments and _l_
within principally residential developments semi-impoundments of waters of the United
where the connection of the canal to a States for the culture or holding of motile
navigable water of the United States has been species such as lobster. (sections 10and 404)
previously authorized (see 33 CFR 322.5(g)). 5. Scientific Measurement Devices. Staff
(section 10) gages, tide gages, water recording devices,

3. Maintenance. The repair, rehabilitation, water quality testing and improvement
or replacement of any previous'lyauthorized, devices and similar structures. Small weirs
currently serviceable, structure or fill, or of and flumes conslructed primarily to record
any currently serviceable structure or fill water quantity and velocity are also
authorized by 33 CFR 330.3, provided that authorized provided the discharge is limited
the structure or fill is not to be put to uses to 25 cubic yards and further for discharges
differing from those uses specified or of l0 to 25 cubic yards provided the permittee
contemplated for it in the original permit or notifies the dis_t engineer in accordance
the most recently authorized modification, with "Notificahon" general condition.
Minor deviations in the structure's (sections 10and404)
configuration or filled area including those 6. Survey Activities. Survey activities
due to changes in materials, construction includingcore .sampling,seismic exploratory
techniques, or current construction codes or operations, and plugging of seismic shot
safety standards which are necessary to make holes and other exploratory-type bore holes.
repair, rehabilitation, or replacement are Drilling and the discharge of excavated
permitted, provided the environmental material from test wells for oil and gas
impacts resulting from such repair, exploration is not authorized by this
rehabilitation, or replacement are minimal, nationwide permit; the plugging of such wells
Currently serviceable means useable as is or is authorized. Fill placed for roads, pads and
with some maintenance, but not so degraded other similar activities is not authorized by
as to es_ntially require reconstruction. This this nationwide permit. The discharge of
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permit under section 402 of the Clean Water or seasonal use provided that such structures
Act. (sections 10and 404) are removed within 30 days after use has been

7. Outfall Structures. Aclivities related to discontinued. At Corps of Engineers
construction of outfall structures and reservoirs, the reservoir manager must
associated intake structures where the approve each buoy or marker individually.
effluent from the outfali is authorized, (section 10)
conditionally authorized, or specifically 12. Utility Line Backfill and Bedding.
exempted, or are otherwise in compliance Discharges of material for backf'dlor bedding
with regulations issued under the National for utility lines, including outfall and intake
Pollutant Discharge Elimination System structures, provided there is no change in
program (section402oftheCleanWaterAct), preconsmjction contours. A "utility line" is
provided that the nationwide permittee defined as any pipe or pipeline for the
notifies the district engineer in accordance transportation of any gaseous, liquid,
with the "Notification" general condition, liquefiable, or slurry substance, for any
(Also see 33 CFR 330.1(e)). Intake structures purpose, and any cable, line, or wire for the
per se are not included--only those directly transmission for any purpose of electrical
associated with an outfall structure. (sections energy, telephone and telegraph messages,
10 and 404) and radio and television communication. The

8. Oil and Gas Structures. Structures for term "utility line" does not include activities
the exploration, production, and which drain a water of the United States, such
transportation of oil, gas, and minerals on the as &'ainage tile, however, it does apply to
outer continental shelf within areas leased for pipes conveying drainage from another area.
such purposes by the Department of the Material resulting from trench excavation
Interior, Minerals Management Service. Such may be temporarily sidecast (up to three
structures shall not be placedwithin the limits months) into waters of the United States
of any designated shipping safety fairway or provided that the material is not placed in

O traffic separation scheme, except temporary such a manner that it is dispersed by currentsanchors that comply with the fairway orother forces.The DE may extend theperiod
regulations in 33 CFR 322.5(I). (Where such of temporary side-casting up to 180 days,
limits have not been designated, or where where appropriate. The area of waters of the
changes are anticipated, district engineers United States that is disturbed must be limited
will consider asserting discretionary to the minimum r_.cessary to construct the
authority in accordance with33 CFR 330.4(e) utility line. In wetlands, the top 6" to 12" of
and will also review such proposals to ensure the trencll should generally be backfilled with
they comply with the provisions of the topsoil from the trench. E_xcessmaterial must
fairway regulations in 33CFR 322.5(1)).Such be removed touplandareas immediately upon
structures will not be placed in established completion of construction. Any exposed
danger zones or restricted areas as designated slopes and streambanks must be stabilized
in 33 CFR part 334: nor will such structures immediately upon completion of the utility
be permitted in EPA or Corps designated line. The utility line itself will require a
dredged material disposal areas. (.section10) Section 10permit if innavigable waters of the

9. Structures in Fleeting and Anchorage United States. (See 33CFR part 322). (section
Areas. Structures, buoys, floats, and other 404)
devices placed within anchorage or fleeting 13. Bank Stabilization. Bank stabilization
areas to facilitate moorage of vessels where activities necessary for erosion prevention
such areas have been established for that provided:
purpose by the U.S.CoastGuard. (section 10) a. No material is placed in excess of the

10. Mooring Buoys. Non-commercial, minimum needed for erosion protection;
single-boat, mooring buoys. (section 10) b. The bank stabilization activity is less

11. Temporary Recreational Structures. than 500 feet in length;
Temporary buoys, markers, small floating c. The activity will not exceed an average
docks, and similar structures placed for of one cubic yard per running foot plac_
recreational use during specific events such

O Revised
56 FR 59134
November 22, 1991

3-93



March I,1992
Revision4

Appendix A to Part 330 33 CFR Ch. II

alongthebankbelowtheplaneoftheordinary affected special aquatic sites, including I
high water mark or the high tide line; wetlands.

d. No material is placed in any special Some road f'dls may be eligible for an
aquatic site, including wetlands; exemption from the need for a Section 404

e. No material is of the type or is placed in permit altogether (see 33 CFR 323.4). Also,
any location or in any manner ,soas to impair where local circumstances indicate the need,
surface water flow into or out ofany wetland district engineers will define the term
area; "expected high flows" for the purpose of

f. No material is placed in a manner that establishing applicability of this nationwide
will be eroded by normal or expected high permit. (sections 10 and 404)
flows (properly anchored trees and treetops 15. U.S. Coast Guard Approved Bridges.
may be used in low energy areas); and, Discharges of dredged or fill material

g. The activity is part of a single and incidental to the construction of bridges
complete project, across navigable waters of the United States,

Bank stabilization activities in excess of including cofferdams, abutments, foundation
500 feet in length or greater than an average seals, piers, and temporary construction and
of one cubic yard per running foot may be access fills provided such discharges have
authorized if the permittee notifies the district been authorized by the U.S. Coast Guard as
engineer in accordance with the part of the bridge permit. Causeways and
"Notification" general condition and the approach fills are not included in this
district engineer determines the activity nationwide permit and will require an
complies with the other terms and conditions individual or regional section 404 permit.
of the nationwide permit and the adverse (section 404)
environmental impacts are minimal both 16.Return WaterFrom Upland Contained
individually and cumulatively. (sections 10 Disposal Areas. Return waterfrom an upland,
and 404) contained dredged material disposal area. The

14.Road Crossing. Fills for roads crossing dredging itself requires a section 10permit if
waters of the United States (including located in navigable waters of the United

wetlands and other special aquatic sites) States. The return water from a contained I
provided: disposal area is administratively defined as a

a. The width of the fill is limited to the discharge of dredged material by 33 CFR
minimum necessary h)r the actual crossing; 323.2(d) even though the disposal itself

b. The fill placed in waters of the United occurs on the uplandand thus does not require
States is limited to a filled area of no more a section 404 permit. This nationwide permit
than 1/3 acre. Furthermore, no more than a satisfies the technical requirement for a
total of 200 linear feet of the fill for the section 404 permit for the return water where
roadway can occur in special aquatic sites, the quality of the retun'lwater is controlled by
including wetlands; the state through the section 401 certification

c. The crossing is culverted, bridged or procedures. (section 404)
otherwise designed to prevent the restriction 17. ttydropower Projects. Discharges of
oi, and to withstand, expected high flows and dredged or fill material associated with (a)
tidal flows, and to prevent the restriction of small hydropower projects at existing
low flows and the rr.ovement of aquatic reservoirs where the project, which includes
organisms; the fill, is licensed by the Federal Energy

d. The crossing, including ali attendant Regulatory Commission (FERC) under the
features, both temporary and permanent, is Federal Power Act of 1920, as amended; and
part of a single and complete project for has a total generating capacity of not more
crossing of a water of the United States; and, than 5000 KW; and the permittee notifies the

e. For fills in special aquatic sites, district engineer in accordance with the
including wetlands, the permittee notifies the "Notification" general condition; or (b)
district engineer in accordance with the hydropower projects for which the FERC has
"Notification" general condition. The granted an exemption from licensing
notification must also include a delineation of pursuant to section408 of theEnergy Security

Act of 1980 (16 U.S.C. 2705 and 2708) and
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section 30 of the Federal Power Act, as Countermeasm'e Plan required by 40 CFR
amended; provided the permittee notifies the 112.3and any existing Statecontingency plan
district engineer in accordance with the and provided that the Regional Response
"Notification" general condition. (section Team (if one exists in the area) concurs with
404) the l:H'oposedcontainmentandcleanup action.

18. Minor Discharges. Minor discharges (sections 10 mid 404)
of dredged or fir material into ali waters of 2 I. Surface Coal Mining Activities.
the United States provided: Activities associated with surface coal

a. _ discharge &_esnot exceed 25 cubic mining activities provided they are
yards; au_orized by the Department of the Interior,

b. The discharge will not cause the loss of Off'meof Surface Mining, or by states with
more than 1/I0 acre of a special _luatic _ite, approved programs under Title V of the
including wetlands. For the purposes of this Surface Mining Control and Reclamation Act
nationwide permit, the acreage limitation of 1977 madprovided the permittee notifies
includes the filled area plus special aquatic the district engineer in accordance with the
sites that are adversely aftected by flooding "Notification" general condition. For
and specieS._quatic sites that are drained so discharges in special aquatic sites, including
that they would no longer be a water of the wetlands, the notification must also include a
United States as a result of the project; delineation of affected special aquatic sites,

c. If the discharge exceeds 10cubic yards including wetlands. (Also see 33 CFR
or the clischarge L',in a special aquatic site, 330°1(e)). (sections 10and 404)
including wetlands, the permittee _tifies the 22. Removal of Vessels. Temporary
district engineer in accordance with the structuresor minor discharges of dredged or
"Notification" general condition. For fill material required for the removal of
discharges in special aquatic sites, in,cluding wrecked, abandoned, or disabled vessels, or
wetlands, the notification must also include a the removal of man-made obstructions to

O delineation of affected special aquatic sites, navigation. This nationwide permit does notincluding wetlands. (Also see 33 CFR authorize the removal of vessels listed or
330.l(e)); and determined eligible forlisting on theNational

d. The disckarge, including ali attendant Register of Historic Places mfless the district
features, both temporary and permanent, is engineer is notified and indicates thatthere is
pa.,-tof a single and complete project and is compliance with the "Historic Properties"
not placed for the purpose of stream general condition, This nationwide permit
diversion, (sections I0 and464) does not authorize maintenance dredging,

19. Minor Dredging. Dredgingof no more shoal removal, or river bank snagging. Vessel
than 25 cubic yards below the p_e of the disposal in waters of the United States may
ordinary high water mark or the mean high need a permit from EPA(see 40 CFR 229.3).
water mark from P,avigable waters of the (sections 10and 464)
United States as partof a single and complete 23. Approved Categorical Exclusions.
project. This nationwide permit does not Activities undertaken, assisted, authorized,
authorize the dredging or degradation regulated, funded, or financed, in whole or in
through siltation of -coralreefs, submerged part, byanotherFederalagencyordeparlment
aquatic vegetation_ anadromous fish where that agency or department has
spawning areas, or wetlands or, the determined, pursuant to the Council on
connection of canals or other artificial Environmental Quality Regulation for
waterways to navigable waters of the United Implementing the Procedural Provisions of
States (see 33 CFR 322.5(g)). (section 10) _e National Environmental Policy Act (40

20. Oil Spill Cleanup. Activities required CFR part 1500 et seq.), that the activity, wo:k,
for the containment and cleanup of oil a,nd or discharge is categorically excluded from
_hazardoussubs_ces which are.subject to the environmental documentation because it is
National Oil and Hazardous Substances included within a category of actions which
Pollution Contingency Plan, (40 C_'R part neither individually nor cumulatively have a
300), provided that the work is done in significant effect on the human environment,
accordance with the Spill Control and and the Office of the Chief of Engineers
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(ATTN: CECW-OR) has been furnished affected special aquatic sites, including
notice of the agency's or department'3 wetlands.(Also see 33 CFR 330.1(e));and
applicationfor the categoricalexclusion and c. The discharge, including ali attendant
concurs with that determination. Prior to features,both temporaryand permanent, is
approval for purposes of this nationwide partof a single andcomplete,project.
permit of any agency's categorical Forthepurposesofthistmtionwidepermit,
exclusions, the Chiefof Engineerswill solicit the acreageof loss of waters of the United
public comment. In addressing these States includes the idled areaplus watersof
comments, the Chief of Engineers may the United States that areadversely affected
requirecertainconditionsforauthorizationof by flooding,excavationordrainageasa result
an agency's categoricalexclusions underthis of the project. The ten-acre and one-acre
nationwidepermit.(sections 10 and404) limitsof NWP26 are absolute,and cannotbe

24. State Administered Section 404 increased by =mymitigation plan offered by
Program. Any activity permitted by a state the applicant or required by the DE.
administering its own section 404 permit Subdivisions:For any realestatesubdivision
programpursuantto 33 U.S.C. 1344(8)-(i) is createdor subdividedafterOctober 5,1984, a
permittedpursuantto section 10of the Rivers notificationpursuantto subsection b. of this
and Harbors Act of 1899. Those activities nationwide permit is required for any
which do not involve a section 404 slate discharge which would cause the aggregate
permit are not included in this nationwide tolaliossofwatersoftheUnitedStatesforthe
permit, but certain structures will be entiresubdivisiontoexceed one (l) acre. Any
exempted by section 154 of Public Law dischargeinany realestatesubdivisionwhich
94-587, 90 Slat. 2917 (33 U.S.C. 591)(see 33 wouldcausethe aggregatetotalloss of waters
CFR 322.3(aX2)). (section 10) of the United Slates in the subdivision to

25. Structural Discharge. Discharges of exceed ten(10) acresis notattthorizedby this
materialsuchasconcrete,._md,rock,etc. into nationwidepermit; unless the DE exempts a
tightly sealed forms or cells where the particularsubdivision or parcel by makinga
materialwill be used as a structuralmember writtendeterminationthat: (1) The individual ,ii
forstandardpile supportedstructures,suchas and cumulative adverse environmental tlp
piers and docks;and for linearprojects,such effects would be minimal and the property
as bridges, transmissionline footings, and ownerhad, afterOctober5, 1984, butpriorto
walkways.The NWPdoesnot authorizefilled January 21, 1992, committed substantial
structural members that would support resources in relianceon NWP 26 with regard
buildings,homes, parkingareas, storageareas to a subdivision, in cir,'umstanceswhere it
andothersuch structures.Housepadsorother would be inequitab_ to frustrate his
building pads are also not included in this investment-backedexpectations,or (2) that
nationwide permit. The structureitself may the individual and cumulative adverse
require a section 10 permit if located in environmental effects would be minimal,
navigable waters of the United States. highqualitywetlandswould notbe adversely
(section 404) affected, and there wouldbe an overall benefit

26. Headwaters and Isolated Waters to the aquatic environment. Once the
Discharges. Discharges of dredged or fill exemption is established for a subdivision,
material into headwaters and isolated waters subsequent lot development by individual
provided: woperty owners may proceed using NWP 26.

a. The discharge does not cause the loss of For purposes of NWP 26, the term "real estate
more than 10 acres of waters of the United subdivision" shall be interpreted to include
States; circumstances where a landowner or

b. The permittee notifies the district developer divides a tractof land into smaller
engineer if the discharge would cause theloss parcels lot the purpose of selling, conveying,
ofwatersoftheUnitedStatesgreaterthanone transferring, leasing, or developing said
acre in accordance with the "Notification" parcek_.This would include the entire area of
general condition. For discharges in special a residential, commercial or other real estate
aquatic sites, including wetlands, the subdivision, including ali parcels and parts
notification must also include a delineation of thereof. (section 404)

Revised 0
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27, Wetlandand Riparian Restoration and wetland previously existed. (sections I0 and

Creation Activities. Activities in watersof the 404)
United States associated with the restoration 28. Modifications of Existing Marbras.
of altered and degraded non-tidal wetlands Reconfigurations of existing docking
and creation of wetlands on private lands in facilities within an authorized marina area.
accordance with the terms and conditions of No &edging, additional slips or dock spaces,
a binding wetland restoration or creation or expansion of any kind within waters of the
agreement between the landowner and the United States are authorized by this
U.S. Fish and Wildlife Service (USFWS) or nationwide permit. (section 10)
the Soil Conservation Service (SCS); or 29. Reserved
activities associated with the restoration of 30. Reserved
altered and degraded non-tidal wetlands, 31. Reserved
riparian areas and creation of wetlands and 32. Completed Enforcement Actions. Any
riparian areas on U.S. Forest Service and slructtu'e,work or discharge of&edged or fill
Bureau of Land Management lands, Federal material tmdertaken in accordance with, or
surplus lands (e.g., military lands proposed remaining in piace in compliance with, the
for disposal), Farmers Home Administration terms of a final Federal court decision,
inventory properties, and Resolution Trust consent decree, or settlement agreement inan
Corporation inventory properties that are enforcement action brought by the United
under Federal control prior to being States urder section 404 of the Clean Water
transferred to the private sector. Such Act and/or section 10 of the Rivers and
activities include, but are not limited to: Harbors Actof 1899. (sections 10and404)
Installation and maintenance of small water 33. Temporary Construction, Access and
control structures, dikes, and berms; Dewatering. Temporary structures and
backfilling of existing drainage ditches; discharges, including cofferdams, necessary
removal of existing drainage structures; for construction activities or access fills or
construction of small nesting islands; and dewatering of construction sites; provided the

O other related activities. This nationwide associated permanent activity Was previously
permit applies to restoration projects that authorized by the Corps of Engineers or the
serve the purpose of restoring "natural" U.S.Coast Guard, or for bridge construction
wetland hydrology, vegetation, and function activities not subject to Federal regulation.
to altered and degraded non-tidal wetlands Appropriate measures must be taken to
and "natural" functions of riparian areas. For maintain near normal downstre,'unflows and
agreement restoration and creation projects to minimize flooding. Fill must be of
only, this nationwide permit also authorizes materials and placed in a manner that will not
any future discharge of dredged or fill be eroded by expected high flows. Temporary
material associated with the reversion of the fill must be entirely removed to upland areas
area to its prior condition and use (i.e., prior following completion of the construction
to restoration under the agreement) within activity and the affected areas restored to the
five years after expiration of the limited term pre- project conditions. Coffer'damscannot be
wetland restoralion or creation agreement, used to dewater wetlands or other aquatic
even if the discharge occurs after this areas so as tochange their use. Structln-esleft
nationwide permit expires The prior in place after cofferdams are removed require
condition will be documented in the original a section 10 permit ff located in navigable
agreement, and the detemfination of return to waters of the United States. (See 33 CFR part
prior conditions w'_llbe made by the Federal 322). "ll_epermittee must notify the district
agency executing the agreement. Once an engineer in accordance with the
area is reverted back to its prior physical "Notification" general condition. The
condition, it will be subject to whatever the notification must also include a restoration
Corps regulatory requirements will be at that plan of reasonable measures to avoid and
future date. This nationwide permit does not minimize impacts to aquatic resources. The
authorize the conversion of natural wetlands district engineer will add special conditions,
to another aquatic u._e,such as creation of where necessary, to erasure that adverse
waterfowl impoundments where a forested environmental impacts are minim_d. Such
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conditions may include' limiting the causes unacceptable chemical pollution or is
temporary work to the minimum necessary; structurally unstable is not authorized);
requiring seasonal restrictions;modifying the b. The boat ramp does not exceed 20 feet
restoration plan; and requiring alternative in width;
constnlction methods (e.g. construction mats c. The base material is _'ushed stone,
in wetlands where practicable). This gravel orothersuitablematerial;
nationwide permit does not authorize d. The excavation is limited to the area
temporary structures or fill associated with necessary for site preparation and ali
mining activities or the construction of excavated material is removed to the upland;
marinabasins which havenotbeen authorized and
by the Corps. (sections 10 and404) e. No material is placed in special aquatic

34. Cranberry Production Activities: sites, including wetlands.
Discharges of dredged or fill material for Dredging to provide access to the boat
dikes, berms, pumps, water control structures ramp may be authorized by another NWP,
or leveling of cranberry beds associated with regional general permit, or individual permit
expansion, enhancement, or modification pursuant to section 10if located in navigable
activities at existing cranberry production waters of the United States. (sections 10 and
operations provided: a. The cumulative total 404)
acreage of disturbance per cranberry 37. Emergency WatershedProtection and
production operation, including but not Rehabilitation. Work done by or funded by
limited to, filling, flooding, ditching, or the Soil Conservation Service qualifying as
clearing, does not exceed 10 acres of waters an "exigency" situation (requiring immediate
of the United States, including wetlands; action) under its Emergency Watershed

b. The permittee notifies the District Protection Program (7 CFR part 624) and
Engineer in accordance with the notification work done or funded by the Forest Service
procedures;and under its Burned-Area Emergency

c. The activity does not result in a net loss Rehabilitation Handbook (FSH 509.13)
of wetland acreage, provided the district engineer is notified in

This nationwide permit does notauthorize accordance with the notification general
any discharge of dredged or fill material condition. (Also see 33 CFR 330.1(e)).
related to other cranberry production (sections 10 and 404)
activities such as warehouses, processing 38. Cleanup of ttazardous and 7bxic
faciJities, or parking areas. For the purposes Waste. Specific activities required to effect
of this nationwide permit, the cumulative the containment, stabilization or removal of
total of 10 acres will be measured over the hazardous or toxic waste materials that are
period that this nationwide permit is valid, performed, ordered, or sponsored by a
(section 404) government agency with established legal or

35. Maintenance Dredging of Existing regulatory authority provided the permittee
Basins. Excavation and removal of notifies the district engineer in accordance
accumulated sediment for maintenance of with the"Notification" general condition. For
existing marina basins, canals, and boat slips discharges in special aquatic sites, including
topreviously authorized depths or controlling wetlands, the notification must also include a
depths for ingress/egress whichever is less delineation of affected special aquatic sites,
provided the dredged material is disposed of including wetlands. Court ordered remedial
at an upland site and proper siltation controls action plans or related settlements are also
,areused. (section 10) authorized by this nationwide permit. This

36. Boat Ramps. Activities required for the nationwide permit does not authorize the
construction of boat ramps provided: establishment of new disposal sites or the

a. The discharge into waters of the United expansion of existing sites used for the
States doe.s not exceed 50 cubic yards of disposal of hazardous or toxic waste.
concrete, rock, crushed stone or gravel into (,sections 10and 404)
forms, or placement of pre-cast concrete 39. Reserved
planks or slabs. (Unsuitable material that 40. Farm Buildings. Discharges of

dredged or fill material into jurisdictional
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O wetlands (but not including prairie potholes, be obtained from the National Park Serviceplaya lakes, or vernal pools) that were in and the U.S. Forest Service.
agricultural crop production prior to 8. Tribalrights. No activity or its operalion
December 23, 1985 (i.e., farmed wetlands) may impair reserved tribal rights, including,
for foundations and building pads for but not limited to, reserved water rights and
buildings or agricultural related structures treaty fishing and hunting rights.
necessary for farming activities. The 9. Water quality certification. In certain
discharge will be limited to the minimum states, an individual state water quality
necessary but will in no case exceed 1 acre certification must be obtained or waived (see
(see the "Minimization" section 404 only 33 CFR 330.4(c)).
condition). (section 404) 10. Coastal zone management. In certain

states, an individual state coastal zone
C. Nationwide Permit Conditions management consistency concturence must

General Conditions: The following be obtained or waiver. (see 33 CFR
general conditions must be followed in order 330.4(d)).
for any authorization by a nationwide permit 11. Endangered Species. No activity is
tobe valid: authorized under any NWP which is likely to

1.Navigation. No activity may cause more jeopardize the continued existence of a
than a minimal adverse effect on navigation, threatened or endangered species or a species

2. Proper maintenance. Any structure or proposed for such designation, as identified
fill authorized shall be properly maintained, under the Federal Endangered Species Act, or
including maintenance to ensure public which is likely to destroyor adversely modify
safety, the critical habitat of such species.

3. Erosion and siltation controls. Non-federal permittees shall notify the
Appropriate erosion and siltation controls district engineer if any listed species or
must be used and maintained in effective critical habitat might be affected or is in the
operating condition during construction, and vicinity of the project and shall not begin
ali exposed soil and other fills must be work on the activity until notified by the

O permanently stabilized at the earliest district engineer that the requirements of thepracticable date. Endangered Species Act have been satisfied
4. Aquatic life movements. No activity and that the activity is authorized.

may substantially disrupt the movement of Information on the location of threatenedand
those species of aquatic life indigenous to the endangered species and their critical habitat
waterbody, including those species which can be obtained from the U.S. Fish and
normally migrate through the area, unless the Wildlife Service and National Marine
activity's primary purpose is to impound Fisheries Service. (see 33 CFR 330.4(f))
water. 12.Historic properties. No activity which

5. Equipment. Heavy equipment working may affect Historic properties listed, or
in wetlands must be placed on mats or other eligible for listing, in the National Register of
measures must be taken to minimize soil Historic Places is authorh,.ed,until the DE has
disturbance, complied with _ provisions of 33 CFR 325,

6. Regional and case-by-case conditions, appendix C. The prospective permittee must
'Me activity must comply with any regional notify the district engineer if the authorized
conditions whichmay have beenadded by the activity may affect any historic properties
division engineer (see 33 CFR 330.4(e)) and listed, determined to be eligible, or which the
any case specific conditions added by the prospective perrnittee has reason to believe
Corps. may be eligible for listing on the National

7. Wildand Scenic Rivers. No activity may Register of Historic Places, and shall not
occur in a component of the National Wild begin the activity until notified by the District
and Scenic River System; or in a river Engineer that the requirements of the
officially designated by Congress as a "study National Historic Preservation Act have been
fiver" for possible inclusion in the system, satisfied and that the activity is authorized.
while the river is in an official study status. Information on the location and existence of
Information on Wild and Scenic Rivers may historic resources can be obtained from the

O Revised56 FR 59134
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PART 230---SECTION404(b)(I) 230.51Recreationalandcommercial

GUIDELINES FOR SPECIFICATION ftsheries.
OF DISPOSAL SITES FOR DREDGED 230.52 Water-relatedrecreation.

OR FILL MATERIAL 230.53 Aesthetics.
230.54 Parks, national and historical

SubpartA--General monuments,nationalseashores,
Sec. wildernessareas,researchsites,and
230.1 Purpose and policy, similar preserves.
230.2 Applicability.
230.3 Definitions. Subpart G--Evaluation and Testing

230.4 Organization. 230.60 Generalevaluationof dredged or fill
230.5 General procedures tobe followed, material.
230.6 Adaptability. 230.61 Chemical, biological, and physical
230.7 General permits, evaluation and testing.

Subpart B--Compllance With the Subpart HuActions to Minimize
Guidelines Adverse Effects

230.10 Restrictions on discharge. 230.70 Actionsconcerning the locationof
230.11 Factualdeterminations, the discharge.
230.12 Findingsof complianceor 230.71 Actions concerning the material to

non-compliance withtherestrictions be discharged.
on discharge. 230.72 Actionscontrolling the material

afterdischarge.
Subpart C---Potential Impacts on 230.73 Actions affectingthe method of

Physical and Chemical Characteristics of dispersion.
the Aquatic Ecosystem 230.74 Actionsrelatedto technology.

O 230.20 Substrate. 230.75 Actions affecting plant and animal230.21 Suspended particulates/turbidity, populations.
230.22 Water. 230.76 Actions afecfing human use.
230.23 Current patterns and water 230.77 Other actions,

circulation.
230.24 Normal water fluctuations. Subpart ImPlanning To Shorten Permit
230.25 Salinity gradients. Processing Time

230.80 Advanced identification of disposal
Subpart D--Potential Impacts on areas.

Biological Characteristics of the Aquatic

Ecosystem Authority: §§ 4lM(b) and 501(a) of the
23t).30 Threatened and endangered species. Clean Water Act of 1977 (33 U.S.C. 1344(b)
230.31 Fish, crustaceans, mollusks, and and 1361(a)).

other aquatic organisms in the food
web. Source: 45 FR 85344, Dec. 24, 1980,

230.32 Other wildlife, unlessotherwisenoted.

Subpart E---Potential Impacts on Special Subpart A----General

Aquatic Sites §230.1 Purpose and policy.

230.40 Sanctuariesand refuges. (a) The purpose of these Guidelines is to
230.41 Wetlands. restore and maintainthe chemical, physical,
230.42 Mud flats, and biological integrity of waters of the
230.43 Vegetatedsha!lows. United States through the control of
230.44 Coralreefs, discharges of dredgedor fill material.
230.45 Riffle andpool complexes. (b) Congress has expressed a number of

Subpart FBPotential Effects on Human policies in the Clean Water Act. These
Use Characteristics Guidelinesare intendedto be consistent with

O and to implement those policies.230.50 Municipal and private water (c) Fundamental to these Guidelines is the
supplies, precept that dredged or fill material should
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IP'not be discharged into the aquatic ecosystem, dredged material into the territorial sea is

unless it can be demonstrated that such a governedbytheMarineProtection,Research,
discharge will not have an unacceptable and Sanctuaries Act of 1972, Pub. L. 92-532,
adverse impact either individually or in and regulations and criteria issued pursuant
combination with known and/or probable thereto (40 CFR Parts 220 through 228).
impacts of other activities affecting the (c) Guidance on interpreting and
ecosystems of concern, implementing these Guidelines may be

(d) From a national perspective, the preparedjointly by I_'A and the Corps at the
degradation or destruction of special aquatic national or regional level from time to time.
sites, suchas filling operations in wetlands, is No modifications to the basic application,
considered to be among the most severe meaning,or intentof these Guidelines will be
environmental impacts covered by these made without rulemaking by the
Guidelines. The guiding principle should be Administrator under the Administrative
that degradationor destruction of special sites Procedure Act (5 U.S.C. 551 et s_.).
may represent an h'reversible loss of valuable
aquatic resources. §230.3 Definitions.

For purposes of this part, the following
§230.2 Applicability. terms shall have the meanings indicated:

(a) These Guidelines havebeen developed (a) The term "Act" means the Clean Water
by the Administmltorof the Environmental Act (also known as the Federal Water
Protection Agency in conjunction with the Pollution Control Act or FWPCA) Pub. L.
Secretary of the Army acting through the 92-500, as amended by Pub. L. 95-217, 33
Chief of Engineers undersection404(b)(1) of U.S.C. 1251, et seq.
the Clean Water Act (33 U.S.C. 1344). The (b) The term "adjacent"means bordering,
Guidelines are applicable to the specification contiguous, or neighboring. Wetlands
of disposal sites for discharges of dredged or separated from other waters of the United
fill material into waters of the United States. Slates by man-madedikes or barriers, natural
Sites may be specified through: river berms, beach dunes, and the like are

(1) The regulatory program of the U.S. "adjacent wetlands." tlp
Army Corps of F.,ngineers under sections (c) The terms "aquatic environment" and
404(a) and (e) of the Act (see 33 CFR Parts "aquatic ecosystem" mean waters of the
320, 323 and 325); United States, including wetlands, that serve

(2) The civil works program of the U.S. as habitat for interrelated and interacting
Army Corps of Engineers (see 33 CFR communities and populations of plants and
209.145 and section 150 of PUb.L. 94-587, animals.
WaterResources Development Act of 1976); (d) The term "carrier of contaminant"

(3)Permit programsof States approved by means dredged or fill material that contains
the Administrator of the Environmental contaminants.
Protection Agencyin accor 'dancewithsection (e) The term "contaminant" means a
404(g) and (h) of the Act (_e 40 CFR Pans chemical or biological substance in a form
122, 123and 124); that can be incorporated into, onto or be

(4) Statewide dredged or fill material ingested byand thatharms aquaticorganisms,
regulatory programs with best management consumers of aquatic organisms, or users of
practices approved under section the aquatic environment, and includes but is
208(b)(4)(B) and (C) of the Act (see 40 CFR not limited to the substances on the 307(a)(1)
35.1560); list of toxic pollutants promulgated on

(5) Federal construction projects which January 31, 1978 (43 FR 4109).
meet criteria specified in section 404(r) of the (f)--(g) [Re_rved]
Act. (h) The term "discharge point" means the

(b) These Guidelineswill be applied in the point within the disposal site at which the
review of proposed discharges of dredged or dredged or fill material is released.
fill material into navigable waters which lie (i) The term "disposal site" means that
inside the baseline from which the territorial portion of the "waters of the United States"
sea is measured, and the discharge of fill where specific disposal activities are
material into theterritorial sea, pursuant to the permittedand consist of a bottom surfacearea
procedures referred to in paragraphs (a)(1) and any overlying volume of water. In the
and (2) of this section. The discharge of caseof wetlands on which surfacewater is not
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present,thedisposalsiteconsistsof the technology,andlogisticsinlightofoverall
wetlandsurfacearea. projectpm'poses.

(j) [Reserved] (q-1) "Special aquatic sites" means those
(k) The term"extraction site" means the sites identified in Subpart E. They are

piace fromwhich the,,dredgedor fill material geographic areas, large or small, possessing
proposedfordischargeis to be removed, special ecological characteristics of

(1)[Reserved] productivity, habitat, wildlife protection,or
(m) The term "mixing zone" means a other important and easily disrupted

limited volume of waterserving as a zone of ecological values. These areas are generally
initial dilution in the immediate vicinity of a recognized as significantly influencing or
dischargepointwhere receivingwaterquality positively contributingto the general overall
may not meet quality standards or other environmental health or vitality of the entire
requirements otherwise applicable to the ecosystem of a region. (See § 230.10(a)(3))
receivingwater. The mixing zone should be (r)The term "territorialsea" means thebelt
consideredas a place where wastes and water of the sea measured from the baseline as
mix and not as a place where effluents are determined in accordance with the
treated. Convention on the Territorial Sea and the

(n) Theterm"permitting authority"means Contiguous Zone and extending ,_e,award a
the DistrictEngineerof the U.S.Army Corps distance of three miles.
of Engineersor such other individualas may (s) The term "waters of the United States"
be designatedby the Secretary of the Army to means:
issue or denypermits undersection404 of the (1) Ali waterswhich are currentlyused,or
Act; orthe StateDirectorof apermit program were used in the past, or may be susceptible
approved by HI:'Aunder section 404(g) and to use in interstate or foreign commerce,
section 404(h) or his delegated including',til waters which are subject to the
representative, ebb and flow of the tide;

(o) The term "pollutant" means dredged (2) Ali interstate waters including

O spoil, solid waste, incinerator residue, interstate wetlands;sewage, garbage, sewage sludge, munitions, (3) Ali other waters such as intrastate
chemical wastes, biological materials, lakes, rivers, streams (including intermittent
radioactive materials not covered by the streams), mudflats, sandflats, wetlands,
Atomic Energy Act, heat, wrecked or sloughs, prairie potholes, wet meadows,
discarded equipment, rock, sand, cellar dirt, playa lakes, or natural ponds, the use,
and industrial, municipal, and agricultural degradation or destruction of which could
waste discharged into watt. The legislative affect interstate or foreign commerce
history of the Act reflectsthat "radioactive including any such waters:
materials"as includedwithin the definitionof (i) Which areorcouldbe.usedby interstate
"pollutant" in section 502 of the Act means or foreign travelers for recreational or other
only radioactive materials which are not purposes;or
encompassed in the definition of source, (ii) From which fish or shellfish are or
byproduct, or special nuclear materials as could be taken and sold in interstate or foreign
defined by the Atomic Energy Act of 1954, as commerce; or
amended, and regulated under the Atomic (iii) Which are used or could be used for
Energy Act. Examples of radioactive industrial purposes by industries in interstate
materials not covered by the Atomic Energy commerce;
Act and, therefore, included within the term (4) Ali impoundments of waters otherwise.
"pollutant", are radium and accelerator defined as waters of the United States m_der
produced isotopes. See Train v. Colorado this definition;
Public Interest Research Group, Inc., 426 (5) Tributaries of waters identified in
U.S. 1 (1976). paragraphs(s)(l) through (4) of this section;

(p) The term "pollution" means the (6) The territorial sea;
man-made or man-induced alteration of the (7) Wetlandsadjacent towaters (other than
chemical, physical, biological or radiological waters that are themselves wetlands)
integrity of an aquaticecosystem, identified in paragraphs(s)(1) through (6) of

(q) The term "practicable" means this section; waste treatment systems,

available and capable of being done after including treatment ponds or lagoonstaking into consideration cost, existing designed to meet the requirements of CWA
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(other than cooling ponds as defined in 40 (b) Determine ifaGeneral permit (§ 230.7)
CFR 423. I 1(m) which also meet the criteria is applicable; if so, the applicant needs merely
of this definition)arenot watersof the United to comply with its terms, and no further action
States. by the permitting authority is necessary.

(t)The term "wetlands" means those areas Special conditions for evaluation of proposed
that are inundated or saturated by surface or General permits are contained in § 230.7. If
ground water at a frequency and duration the discharge is not covered by a General
sufficient to support, and that under normal permit:
circumstances do support, a prevalence of (c) Examine practicable alternatives to the
vegetation typically adapted for life in proposed discharge, that is, not discharging
saturated soil conditions. Wetlandsgenerally into the watersof the U.S. or discluarginginto
include swamps, marshes, bogs and s;milar an alternativeaquaticsitewithpotentially less
,areas. damaging consequences (§ 230.10(a)).

§230.4 Organization. (d) Delineate the candidate disposal siteconsistent with thecriteria and evaluations of
The Guidelines are divided into eight § 230.11(t).

subpartsbSubparl Apresents those provisions (e) Evaluate the various physical and
of general applicability, such aspurpose and chemical components which characterize the
definitions. Subpart B establishes the four non-living environment of the candidate site,
conditions which must be satisfied inorder to the substrate and the water including its
make a finding that a proposed discharge of dynamic characteristics (Subparl C).
dredged or fill material complies with the (f) Identify and evaluate any special or
Guidelines. Section 230.11 of Subpart B, sets critical characteristics of the candidate
forth factual determinations which are to be disposal site, and surrounding areas which
considered in determining whether or not a might be affected by use of such site, related
proposed discharge satisfies the Subpart B to their living communities or h:,man uses
conditions of compliance. Subpart C (Subparts D, E, and F).
describes the physical and chemical (g) Review Factual Determinations in
components of a site and provides guidance § 230.11 to determine whether the
as to how proposed discharges of dredged or information in the project file is sufficient to
fill material may affect these components, provide the documentation required by §
Subparts D through F detail the special 230.11 or to perform the pre-testing
characteristics of particular aquatic evaluation described in § 230.60, or other
ecosystems in terms of their values, and the information is necessary.
possible loss of these valuesdue todischarges (h) Evaluate the material to be discharged
of dredged or fill material. Subpart G to determine the possibility of chemical
prescribes a number of physical, chemical, contamination or physical incompatibility of
and biological evaluations and testing the material tobe discharged (§ 230.60).
procedures tobe used in reaching therequired (i) If there is a reasonable probability of
factual determinations. Subpart H details the chemical contamination, conduct the
means to preventor minimize adverseeffects, appropriate tests according to the section on
Subpart I concerns advanced identificationof Evaluation and Testing(§ 230.61).
disposal areas. (j) Identify appropriate and practicable

§230.5 General procedures to be changes to the project plan to minimize the
followed, environmental impactof thedischarge,based

upon the specialized methods of
In evaluating whether a particular minimizationof impactsin Subpart H.

discharge site may be specified, the (k) Make and document Factual
permitting authority should use these Determinationsin § 230.11.
Guidelines in the following sequence: (l) Make and document Findings of

(a) In orderto obtain an overview of the Compliance(§ 230.12)by comparingFactual
principal regulatory provisions of the Determinations with the requirements for
Guidelines, review the restrictions on discharge of § 230.10. This outline of the
disch_'ge in § 230.I0(a) through (d), the steps to follow in using the Guidelines is
measures to minimize adverse impact of simplified for purposes of illustration. The
Subpart H, and the required faclual actualprocess followed maybe iterative, with
determinations of § 230o11. the resu'ts of one step leading to a
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reexamination of previous steps. The of whether to specify the site for disposal of
permittingauthority must address ali of the dredged or f'dl material and to support the
relevant provisions of the Guidelines in decision to curtail or abbreviate the
reaching a Finding of Compliance in an evaluationprocess. The presumptionagainst
individualcase, the discharge in § 230.1 applies to this

§230.6 Adaptability. decision-making.
(d) In the case of activities covered by

(a) The manner in which these Guidelines General permits or section 208(b)(4)(B) and
are used depends on the physical, biological, (C) Best Management Practices, the analysis
and chemical nature of the proposed and documentation required by the
extraction site, the material to be discharged, Guidelines will be performed at the time of
and the candidate disposal site. includingany General permit issuance or section
other important components of the ecosystem 208(b)(4)(B) and (C) Best Management
being evaluated. Documentation to Practices promulgation and will not be
demonstrate knowledge about the extraction repeated when activities are conducted under
site, materials to be extracted, and the a General permit or section 208(b)(4)(B)and
candidate disposal site is an essential (C) Best Management Practices control.
component of guideline application. These These Guidelines do not require reporting or
Guidelines allow evaluation and formal written communication at the time
documentation for a variety of activities, individual activities are initiated under a
ranging from those with large, complex General permit or section 298(b)(4)(B) and
impacts on the aquatic environment to those (C) Best Management Practices. However, a
for which the impact is likely tobe innocuous, particular General permit may require
lt is unlikely that the Guidelines will apply in appropriate reporting.
their entirety to any one activity, no matter
how complex, lt is anticipated thatsubstantial §230.7 General permits,

O numbers of permit applications will be for (a) Conditions for the issuance of Generalminor, routine activities that have little, ifany, permits. A General permit for a category of
potential for significant degradation of the activities involving the discharge of dredged
aquatic environment, lt generally is not or f'dlmaterial complies with the Guidelines
intended or expected that extensive testing, if it meets the applicable restrictions on the
evaluation or analysis will be needed tomake discharge in § 230.10 and if the permitting
findings of compliance in such routinecases, authority determines that:
Where the conditions for General permits are (1) The activities in such category are
met, and where numerous applications for similar in nature and similar in theu" impact
similar activities are likely,the use of General upon water quality and the aquatic
permits will eliminate repetitive evaluation environment;
and documentation for individual discharges. (2) The activities in such category will

(b) The Guidelines user, including the have only minimal adverse effects when
agency, ' or agencies responsible for performed,separately; and
implementing the Guidelines, must recognize (3) The activities in such category will
the different levels of effort that should be haveonly minimal cumulative ',_lverseeffects
associated with varyingdegrees of impactand on water quality and the aquatic environment.
require or prepare commensurate (b) Evaluation process. To reach the
documentation. The level of documentation determinations required in paragraph (a) of
should reflect the significance and this section, the permitting authority shall set
complexity of thedischarge activity, forth in writing an evaluationof the potential

(c) An essential pan of the evaluation individual and cumulative impacts of the
p_cess involves makingdeterminations as to category ofactivities tobe regulated under the
the relevance of any portion(s) of the Gene_'al permit. While some of the
Guidelines and conducting further evaluation information necessary for this evaluation can
only as needed. However, where portions of be obtained from potential permittees and
the Guidelhaes review procedure are "short others through the proposal of General
form" evaluations, there still must be pern_itsfor public review, the evaluation must

O sufficient information (including be completed before any General permit isconsideration of both individual and issued, and the results must be published with
cumulative impacts) to support the decision the final permit.
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(1) This evaluation shall be based upon requirement of these Guidelines will not
consideration of the prohibitions listed in § automatically receive a permit.
230,lD(b) and the factors listed in § Although ali requirements in § 230.10
230.10(c), and shall include documented must be met, the compliance evaluation
information supp:_rting each factual procedures will vary to reflect the_riousness
determination in § 230.11 of lhe Guidelines of the l'x)tenlial for adverse impacts on the
(consideration of 'alternatives in § 230.10(a) aquatic ecosystems posed by specific dredged
are not directly applicable to General or fill material dischargeactivities.
permits); (a) Except as provided under section

(2) The evaluation shall include a precise 404(b)(2), no discharge of dredged or fill
description of the ac,tivities to be permitted material shall be permitted if there is a
under the General permit, explaining why practicable alternative to the proposed
they are sufficiently similar in nature and in discharge which would have less adverse
environment',d impact to warrant regulation impact on the aquatic ecosystem, so long as
under a single General permit based on the altemative doesnot have othersignificant
Subpans C through F of the Guidelines. adverse environmental consequences.
Allowable differences between activities (1) For the purpose of this requirement,
which will be regulated under the same practicable alternatives include, but are not
Genend permit shall be specified. Activities limited to:
otherwise similar in nature may differ in (i) Activities which do not involve a
environmental impact due to their location in discharge of dredged or fill material into the
or near ecologically se,nsitive areas, areas waters of the United States or ocean waters;
with unique chemical or physical (ii) Discharges of dredged or fill material
characteristics, areas containing concentra- at other locations in waters of the United
tions of toxic substances, cn"areas regulated States or ocean waters;
for specific human uses or by specific land or (2) An alternative is practicable if it is
water management plans (e.g., areas available and capable of being done after
regulated under an appf'oved Coastal Zone taking into consideration cost, existing
Management Plan). I1 there are specific "technology, and logistics in light of overall
geographic areas within the pu_iew of a project purposes. If it is otherwise a
proposed General permit (called a draft practicable alternative, an area not pre_ntly
General permit under a State 404 program), owned by the applicant which could
which are more appropriately regulated by reasonably be obtained, utilized, expanded or
individu',d permit due to the considerations m,-maged in order to fulfill the basic purpose
cited in this paragraph, they shall be clearly of the proposed activity may be considered.
delineated in the evaluation and excluded (3) Where the activity associated with a
from the permit. In addition, the permitting discharge which is proposed for a speci',d
authority may require an individual permit for aquatic site (as defined in Subpan E) does not
any proposed activity under a General permit require access or proximity Io or siting within
where the nature or location of the activity the special aquatic site in question to fulfill its
m_es an individual permit more appropriate, basic purpose (i.e., is not "water dependent"),

(3) To predict cumulative effects, the practicable alternatives that do not involve
evaluation shall include the number of special aquatic sites are presumed to be
individual di_harge activities likely to be available, unless clearly demonstrated
regulated under a General permit until its otherwise. In addition, where a discharge is
expinition, mcluding repetitionsofindividual proposed for a special aquatic site, ali
discharge activities ata single location, practicable alternatives lo the proposed

di_harge which do not involve a discharge
Subpart B--Compliance With the into a special aquatic site are presumed to

Guidelines have less adverse impact on the aquatic

§230.10 Restrictions on discharge, ecosystem, unless clearly demonstrated
otherwise.

Note: Because other laws may apply to (4) For actions subject to NEPA, where the
particular discharges and because the Corps Corps of Engineers is the permitling agency,

of Engineers or State 404 agency may have the analysis of alternatives required for NEPA O
additional procedural and substantive environmental documents, including
requirements, a discharge complying with the supplemental Corps NFJ-'Adocuments, will in
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most cases provide the information for the evaluations, and tests required by Subparts B
evaluation of alternatives under these and G, after consideration of Subparts C
Guidelines. On occasion, these NEPA through F, with special emphasis on the
documents may address a broader range of persistence and permanence of the effects
alternatives than required to be considered outlined in those subparts. Under these
under this paragraph or may not have Guidelines, effects contributing tosignificant
considered the alternatives in sufficient detail degradation considered individually or
to respond to the requirements of these collectively, include:
Guidelines. In the latter case, it may be (1) Significantly adverse effects of the
necessary to supplement these NEPA discharge of pollutants on human health or
documents with this additional information, welt'are, including but not limited to effects

(5) To the extent that practicable _ on municipal water supplies, plankton, fish,
alternatives have been identified and shellfish, wildlife, and special aquatic sites;
evaluated under a Coastal Zone Management (2) Significantly adverse effects of the
program, a section 208 program, or other discharge of pollutants on life stages of
planning process, such evaluation shall be aquatic life and other wildlife dependent on
considered by the permitting authority as part aquatic ecosystems, including the transfer,
of the consideration of alternatives under the concentration, and spread of pollutants or
Guidelines. Where such evaluation is less their byproducts outside of the disposal si_.e
complete than that contemplated under this through biological, physical, and chemical
subsection, it must be supplemented processes;
accordingly. (3) Significantly adverse effects of the

(b) No discharge of dredged or fill material disc'hargeof poilu "rantson aquatic ecosystem
shall be permitted if it: diversity, productivity, and stability, Such

(1) Causes or contributes, after ef!x:ts may include, but are not limited to,
consideration of disposal site dilution and loss of fish and wildlife habitat or loss of the
dispersion, to violations of any applicable capacity of a wetland to assimilate nutrients,

O State water quality standard; purify water, or reduce wave energy; or
(2) Violates any applicable loxic effluent (4) Significantly adverse effects of

standard or prohibition under section 307 of discharge of pollutants on recreational,
the Act; aesthetic, and economic values.

(3) Jeopardizes the continued existence of (d) Except as provided under section
species listed as endangered or threatened 404(b)(2), no discharge of dredged or fill
under the EndangeredSpecies Act of 1973, ,as material shallbe permitted unless appropriate
amended, or results in likelihood of the and practicable s_epshave been taken which
destruction or adverse modification of a will minimize potential adverse impacts of
habitat which is determined by the Secretary the discharge on the aquatic ecosystem.
of Interior or Commerce, as appropriate, tobe Subpart H identifies such possible steps.
a critical habitat under the Endangered
Species Act of 1973, as amended. If an §230.11 Factual determinations.
exemption has been granted by the The permitting authority shall determine
Endangered Species Committee, the terms of in writing the potential short- term or
such exemption shall apply in lieu of this long-term effects of a proposed discharge of
subparagraph; dredged or fill material on the physical,

(4) Violates any requirement imposed by chemical, and biological components of the
the Secretary of Commerce to protect any aquatic environment in light of Subpans C
marinesanctuary designatedunder Title IIIof through E Such factual determinations shall
the Marine Protection, Research, and be used in § 230.12 in m_ing findings of
Sanctuaries Act of 1972. compliance or non- compliance with the

(c) Except as provided under section restrictions on discharge in § 230.10. The
404(b)(2), no discharge of dredged or fill evaluation and testing procedures described
material shall be permitted which will cause in § 230.60 and § 230.61 of Subpart G shall
or contribute to significant degradation of the be used as necessary to make, and shall be
waters of the United States. Findings of described in, such determination° The
significant degradation related to the determinations of effects of each proposed

O proposed discharge shall be based upon discharge include following:
shall the

appropriate factual determinations,
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(a) Physical substrate determinations, will have, individually and cumulatively, in
Determine the nature and degree of effect that terms of potential changes in the kinds and
the proposed discharge will have, concentrations of suspended particulate/
individually and cumulatively, on the turbidity in the vicinity of the dispo_l site.
characteristics of the substrate at the proposed Consideration shall be given to the grain size
disposal site. Consideration shall be given to of the material proposed for discharge, the
the similarity in particle size, shape, and shape ,and size of the plume of suspended
degree of compaction of the material particulates, the duration of the di_harge and
proposed for disch_ge and the material resulting plume and whether or not the
constituting the substrate at the disposal site, potential changes will cause violations of
and any potential changes in substrate applicable water quality standards.
elevation and bottom contours, including Consideration should also be given to the
changes outside of the disposal site which possible loss of environmental values (§
may occur as a result of erosion, slumpage, or 230.21) and to actions for minimizing
other movement of the di_harged material, impacts (Subpart H). Consideration shall
The duration and physical extent of subsWate include the proposed method, volume,
changes shall also be considered. The location, and rate of discharge, as well as the
possible loss of enviror, mi_ntai values individual and combined effects of current
(§ 230.20) and actions to minimize impact patterns, water circulation and fluctuations,
(Subpart H) shall also be considered in wind and wave action, ,and other physical
making these determinations. Potential factors on the movement of suspended
changes in substrate elevation and bottom particulates.
contours shall be prcdicted on the basis of the (d) Contaminant determinations,
proposed method, volume, location, and rate Determine the degree to which the material
of di_h_u'ge, as well as on the individual and proposed for discharge will introduce,
combined effects of current patterns, water relocate, or increase contaminants. This
circulation, wind and wave action, and other determination shall consider the material to
physical factors that may affect the movement be discharged, the aquatic environment at the qP
of the di_h_trged material, proposed dispo_l site, and the availability of

(b) Water circulation, fluctuation, and contaminants.

_linity determinations. Determine the nature (e) Aquatic ecosystem and organism
and degree of effect that the proposed determinations. Determine the nature and
discharge will have individually and degree of effect that the proposcd discharge
cumulatively on water, current patterns, will have, both individually and
circulation including downstream flows, and cumulatively, on the structure and function of
normal water fluctuation. Consideration shall the aquatic ecosystem and organisms.
be given to water chemistry, _linity, clarity, Consideration shall be given to the effect at
color, odor, taste, dissolved gas levels, the proposed disposal site of potential
temperature, nutrients, and eutrophication changes in substrate characteristics and
plus other appropriate characteristics, elevation, water or substrate chemistry,
Consideration shall also be given to the nutrients, currents, circulation, fluctuation,
potential diversion or obslJuction of flow, and salinity, on the recolonization and
alterations of bottom contours, or other existence of indigenous aquatic org,'misms or
significant changes in the hydrologic regime, communities. Possible loss of environmental
Additional consideration of the possible loss values (§ 230.31), and actions to minimize
of environm,zatal values (§§ 230.23 through impacts (Subparl H) shall be examined. Tests
230.25) and actions to minimize impacts as described in § 230.61 (Evaluation and
(Subpart H), shall be used in making these Testing), may be required to provide
determinations. Potential significant effects information on the effect of tile discharge
on the current patterns, water circulation, material on communities or populations of
normal water fluctuation and ,salinity shall be organisms expected to be. exposed to it.
evaluated on the basis of the proposed (f) Prolx)sed disposal site determinations.
method, volume, location, and rate of (1) Each dispo_l site shall be. specified
discharge, through the application of these Guidelines.

(c) Suspended particulate/turbidity The mixing zone shall be confined to tile
determinations. Determine the nature and smallest practicable zone within each qlP
degree of effect that the proposed discharge specil'i_ disposal site that is consistent with
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the type of dispersion determined to be documented and considered during the
appropriate by the application of these decision-making process concerning the
Guidelines. In a few special cases under evaluation of individual permit applications,
unique environmental conditions, where the issuance of a General permit, and
there is adequate justification to show that monitoring and enforcement of existing
widespread dispersion by natural means will permits.
result in no significantly adverse (h) Determination of secondary effecfs on
environmental effects, the discharged the aquatic ecosystem.
material may be intended to be spread (1) Secondary effects are effects on an
naturally in a very thin layer over a large area aquatic ecosystem that are associated with a
of the substrate rather than be contained discharge of dredged or fill materials, but do
within the disposal site. not result from the actual placement of the

(2) The permitting authority and the dredged or fill material. Information about
Regional Administrator shall consider the secondary effects on aquatic ecosystems shall
following factors in determining the be considered prior to the time final section
acceptability of a proposed mixing zone: 404 action is taken by permitting authorities.

(i) Depth of water at the disi_sal site; (2) Some examples ofsecondary effects on
(ii) Current velocity, direction, and an aquatic ecosystem are fluctuating water

variability at the disposal site; levels in an impoundment and downstrt, m
(iii) Degre.e of turbulence; associated with the operation of a dam, septic
(iv) Stratification attributable to causes tank leaching and surface runoff from

such as obstructions, salinity or density residential or commercial developments on
profiles at the disposal site; fill, and leachate and runoff from a sanitary

(v) Discharge vessel speed and direction, landfill located in waters of the U.S. Activities
if appropriate; to be conducted on fast land created by the

(vi) Rate of discharge; discharge of dredged or fill material in waters

O (vii) Ambient concentration of of the United States may have secon&tryconstituents of interest; impacts within those waters which should be
(viii) Dredged material characteristics, considered in evaluating the impact of

particularly concentrations of constituents, creating those fast lands,
amount of material, type of material (sand,
silt, clay, etc.) and settling velocities; §230.12 Findings of compliance or

(ix) Number of discimrge actions per unit non.compliance with the
of time; restrictions on discharge.

(x) Other factors of the disposal site that (a) On the basis of these Guidelines
affect the rates and patterns of mixing. (Subparts C through G) the proposed disposal

(g) Detennination ofcumulative effects on sites for the discharge of dredged or fill
the aquatic _osystem. material must be:

(l) Cumulative impacts are the c 'hangesin (1) Specified as complying with the
an aquatic ecosystem that are attributable to requirements of these Guidelines; or
thecollectiveeffectofenumberofindividual (2) Specified as complying with the
discharges of dredged or fill material, requirements of these Guidelines with the
Although the impact ofaparticulardischarge inclusion of appropriate and practicable
may constitute a minor change in itself, the discharge conditions (see Subpart H) to
cumulative effect of numerous such minimize pollution or adverse effects to the
piecemeM changes can result in a major affected aquatic ecosystems; or
impairment of the water resources and (3) Specified as failing to comply with the
interfere with the productivity and water requirements of these Guidelines where:

,_ quality of existing aquatic ecosystems. (i) There is a practicable alternative to the
_ (2) Cumulative effects attributable to the proposed discharge that would have less

disctu_ge of dredged or fill material in waters 'adverse effect on the aquatic ecosystem, so
of the United States should be predicted I,othe long as such alternative does riot have other
extent reasonable and practical. The significant adverse environmental

: permitting autho_ty shall collect information consequences; or
AlL and solicit information from other sources (ii) The proposed discharge will result in

about the cumulative impacts on the aquatic significant degradation of the aquatic
a ecosystem. This information shall be ecosystem under § 230.10(b) or (c); or
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(iii) The proposed discharge does not composition of the discharged material and
include ali appropriate and practicable the location, method, and timing of
measures to minimize potential 'harm to the discharges may ali intluence the degree of
aquatic ecosystem; or (iv) There does rot impact on the substrate.
exist sufficient information to make a

reasonable judgment as to whether the §230,21 Suspended particulates/turbidity.
proposed discharge will comply with these (a) Suspended particulates in the aquatic
Guidelines. ecosystem consist of fine-grained mineral

(b) Findings under this section shall be set particles, usually smaller than silt, and
forth in writing by the permitting authority for organic particles. Suspended particulates may
each propos,:d discharge and made available enter water bodies as a result of land runoff,
to the permit applicant. These findings shall flooding, vegetative and planktonic
include the factual determinations required breakdown, resuspension of bottom
by § 230.11, and a brief explanation of any sediments, and man's activities including
adaptation of these Guidelines to the activity dredging and filling. Particulates may remain
under consideration. In the case of a General suspended in the water column for variable
permit, such findings shall be prepared at the periods of time as a result of such factors as
time of issuance of that permit rather than for agitation of the water mass, particulate
each subsequent discharge under the specific gravity, l:_micle shape, and physical
authority of that permit, and chemical properties of particle surfaces.

(b) Possible loss of environmental
Subpart C--Potential Impacts on characteristics and values: The discharge of

Physical and Chemical Characteristics of dredged or fill material can result in greatly
the Aquatic Ecosystem _ elevated levels of suspended particulates in

Note: The effects described in this subpart the water column for varying lengths of time,
should be considered in making the factual" These new levels may reduce light
determinations and the findings penetration anta lower the rate of Iof

ccmapliance or non-compliance m Subpart B. photosynthesis and the primary productivity
v

of an aquatic area if they last long enough.
§230.20 Substrate. Sight.dependent species may suffer reduced

(a) The subs,,trate of the aquatic ecosystem feeding ability leading to limited growth and
underlies open waters of the United States and lowered resistance to disease if high levels of
constitutes the surface of wetlands, lt consists suspended particulates persist. The biological

of organic and inorganic solid materials and and the chemical- content of the suspended
includes water and other liquids or ga_s that material may react with the dissolved oxygen
fill the spaces between solid particles, in the water, which can result in oxygen

(b) Possible loss of environmental depletion. Toxic metals and organics_

characteristics zmd v_ucs: The discharge of pathogens, and viruses absorbed or adsodr,ed
dredged or fill material can result in varying to titre-grained particulates in the material
degrees of change in the complex physical, may become biologically available to
chemical, ".andbiological characteristics ofthe organisms either in the water column or on the
substrate. Discharges which alter substrate substrate. Significant iv_creases in suspended
elevation or contours can result in changes in particulate levels create turbid plumes which
water circulation, depth, current pattern, are highly visible and aesthetically
water fluctuation and water temperature, displeasing. The extent 'and persistence of
Discharges may adversely affect these adverse impacts caused by di_:h;trges
bottom-dwelling organisms at the site by depend upon the relative increase in
smothering immobile forms or forcing suspended particulates above the amount
mobile forms to migrate. Benthic forms occurring naturally, the duration of the higher
present prior to a discl'mrge are unlikely to levels, the current lxttterns, water level, and
recoloniz.e an the discharged material if it is fluctuations present when such discharges
very dissimi "larfrom that of the disc "bargesite. _cur, the volame, rate, and duration of the
Erosion, slumping, or lateral displacement of discharge, particulate: deposition, ,and the
surrounding bottom of such deposits can seasons timing of the disckarge

"adversely alTect areas of the substrate c_tside
the perimeters of the disposal site by changing
or destroying habitat. The bulk and
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§230.22 Water. and deposition rates; the deposition of

(a) Water is the part of the aquatic suspended particulates; the rate,and extent of
ecosystem in which organic and inorganic mixing of dissolved and suspended
constituents are dissolved and suspended, lt components of the water body; and water
constitutes part of the liquid phase and is stratification.
contained by the substrate. Water forms part §230.24 Normal water fluctuations.

of a dynamic aquatic life-supporting system. (a) Normal water fluctuations in a naturalWater clarity, nutrients and chemical content,
physical and biologicalcontent, dissolved gas aquatic system consist of daily, seasonal, andannual tidal and flood fluctuations in water
levels, pH, and temperature contribute to its
life-sustaining capabilities, level. Biological and physical components of

(b) Possible loss of environmental such a system are either attuned to or
characteristics and values: The discharge of characterized by these periodic water
dredged or fill material can change the fluctuations.
chemistry and the physical characteristicsof (b) Possible loss of environmental
the receiving water at a disposal site through characteristics and values: The discharge of
the introduction of chemical constituents in dredged or fall material can alter the normal
suspended or dissolved form. Changes in the water-level fluctuation pattern of an area,
clarity, color, odor, and taste of water and the resulting in prolonged periods of inundation,
addition of contaminants can reduce or exaggerated extremes of high and low water,
eliminate the suitability of water bodies for or a static, nonfluctuating water level. Such
populations of aquatic erganisms, and for water level modifications may change
human consumption, recreation, and salinity patterns, alter erosion or
aesthetics. The introduction of nutrients or sedimentation rates, aggravate water
organic material to the water column as a temperature extremes, and upset the nutrient
result of the discharge can lead to a high and dissolved oxygen balance of the aquatic
biochemical oxygen demand (BOD), which ecosystem. In addition, these modifications

e in turn can lead to reduced dissolvedoxygen, can alter or destroy communities and
thereby potentially affecting the survival of populations of aquatic animals and
many aquatic organisms. Increases in vegetation, induce populations of nuisance

organisms, modify habitat, reduce food
nutrients can favor one group of organisms supplies, restrict movement of aquatic fauna,such as algae to the detriment of other more
desirable types such as submerged aquatic destroy spawningareas, and change adjacent,
vegetation, potent"mllycausing adverse health upstream, and downstream areas.
effects, objectionable tastes and odors, and §230.25 Salinity gradients.

other problems. (a) Salinity gradients form where salt
§230.23 Current patterns and water water from the ocean meets and mixes with

circulation, fiesh water fromland.

(a) Current patterns and watercirculation (b) Possible loss of environmental
are the physical movements of water in the characteristics and values: Obstructions
aquatic ecosystem. Currents and circulation whichdivertorrestrictflow of either fi'eshor
respond tonat_a'alfo_'cesas modified by basin salt water may change existing salinity
shape and cover, o_',ysical and chemical gradients. For example, partial blocking of
characteristics of wa,_erstrata andmasses, and the entrance to an estuary or river mouth that

_ energy dissiptting factors, significantly restricts the movement of the
(b) Possible loss of environmental salt water into and out of that area can

: characteristics and values: The discharge of effectively lower the volume of salt water
dredged or fill material can modify current available for mixing within that estuary. The
patterns and water circulation by obstructing downstream migrationofthe salinity gradient
flow, changing tile direction or velocity of can occur, displacing the maximum
water tlow,changing the direction or velocity sediraentation zone and requiring
of water flow and circulation, or otherwise salinity-dependent aquatic biota to adjust to
changing the dimensions of a water body. As the new conditions, move to new locations if
a result, adverse changes can occur in: possible, or perish. In the freshwater zone,

O Location, structure, and dynamics of aquatic discharge operations in the upstream regions
communities; shoreline and substrate erosion can have equally adverse impacts. A
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significant reduction in the volume of fresh adversely affected by changes in either the
water moving into an estuary below that normal water conditions for clarity,chemical
which is considered normal can affect the content, nutrient balance, dissolved oxygen,
location and type of mixing thereby changing pH, temperature, salinity, current patterns,
the characteristic salinity patterns. The circulation and fluctuation, or the physical
resulting changed circulation pattern can removal of habitat; and
cause the upstream migration of the salinity (3) Facilitating incompatible activities.
gradient displacing the maximum (c) Where consultation with the Secretary
sedimentation zone. This migration may of the Interior occurs under section 7 of the
_fffect those organisms that are adapted to Endangered Species Act, the conclusions of
freshwater environments, lt may also affect the Secretary concerning the impact(s) of the
municipal water supplies, discharge on threatened and endangered

Note: Possible actions to minimize species and their habitat shall be considered
adverse impactsregarding sitecharacteristics final.

can be found in Subpart H. §230.31 Fish, crustaceans, mollusks, and
Subpart D--Potential Impacts on other aquatic organisms in the

Biological C,haracteristics of the Aquatic food web.
Ecosystem (a) Aquatic organisms in the food web

Note: The impacts described in this include, but are not limited to, finfish,
subpart should be considered in making the crustaceans, mollusks, insects, annelids,
factual determinations and the findings of planktonic organisms, and the plants and
compliance or non-compliance in Subpart B. animals on which they feed and depend upon

for their needs. Ali forms and lifestages of an
§230.30 Threatened and endangered organism, throughout its gee,graphic range,

species, are included in this category.
(a) An endangered species is a plant or (b) Possible loss of values: The discharge

animal in danger of extinction throughout ali of dredged or fill material canvariously affect
or a significant portion of its range. A populations of fish, crustaceans, mollusks
threatened species is one in danger of and other fotxl web organisms through the
becoming an endangered species in the release of contaminants which adversely
foreseeable future throughout alwor a affect adults, juveniles, larvae, or eggs, or
significant portion of its range. Listings of result in the establishment or proliferation of
threatened and endangered species as well as an undesirable competitive speciesofplant or
critical habitats are maintained by some animal at the expense of the desired resident
individual States and by the U.S. Fish and species. Suspended particulates settling on
Wildlife Service of the Departmen! of the attached or buried eggs can smother the eggs
Interior (codified annually at 50 CFR 17.11). by limiting or sealing off their exposure to
The Department of Commerce has authority oxygenated water. Discharge of dredged and
over some threatened and endangered marine fill material may result in the debilitation or
mammals, fish and reptiles, death of sedentary organisms by smothering,

(b) Possible loss of values: The major exposure to chemical contaminants in
potential impacts on threatened or dissolved or suspended form, exposure to
endanger-cd species from the discharge of high levels of suspended particulates,
dredged or fill nlaterial include: reduction in food supply, or alteration of the

(1) Covering or otherwise directly killing substrate upon which they are dependent.
species; Mollusks are particularly sensitive to the

(2) The impairment or destruction of discharge of material during periods of
habitat to which these species are limited, reproduction and growth and development
Elements of the aquatic habitat which are due primarily to their limited mobility. They
parlicularly crucial to the continued survival can be rendered unfit for human consumption
of some threatened or endangered species by tainting, by produclion and accumulation
include adequate good quality water, of toxins, or by ingestion and retention of
spawningand maturation areas, nesting,'ueas, pathogenic organisms, viruses, heavy metals
protective cover, adequate and reliable food or persistent synthetic organicchemicals. The
supply, and resting areas for migratory discharge of dredged or fill material can
species. Each of these elements can be redirect, delay, or stop the reproductive and
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feeding movements of some species of fish Thedefinition of special aquatic sites is found
and crustacea, thus preventing their in§ 230.3(q-1).
aggregation in accustomed places such as
spawning or nursery grounds and potentially §230.40 Sanctuaries and refuges.
leading to reduced populations. Reduction of (a)Sanctuaries and refuges consist oi'areas
detrital feeding species or other designated under State and Federal laws or
representatives of lower trophic levels can local ordinances to be managed principally
impair the flow of energy from primary for the preservation and use of fish and
consumers to higher trophic levels. The wildlife resources.
reduction or potential elimination of food (b)Possiblelossofvalues:Sanctuariesand
chain organism populations decreases the refuges may be affected by discharges of
overall productivity and nutrient export dredged or fill material which will:
capability of the ecosystem. (1) Disrupt the breeding, spawning,

migratory movements or other critical life
§230.32 Other wildlife, requirementsof resident or transientfish and

(a) Wildlife associated with aquatic wildlife resources;
ecosystems are resident and transient (2) Create unplanned, easy and
mammals, birds,reptiles,and amphibians, incompatiblehuman access to remote aquatic

(b) Possible loss of values: The discharge areas;
ofdredged or fdl material can result in the loss (3) Create the need for frequent
or change of breeding and nesting areas, maintenance activity;
escape cover, travel corridors, and preferred (4) Result in the establishment of
food sources for resident and transient undesirable competitive species of plants and
wildlife species associated with the aquatic animals;
ecosystem. These adverse impacts upon (5) Change the balance of water and land
wildlife habitat may result from changes in areas needed to provide cover, food, and other
water levels, water flow and circulation, fish and wildlife habitat requirements in a

O salinity, chemical content, and substrate way that modifies sanctuary or refugecharacteristics and elevation. Increased water management practices;
turbidity can adverselyaffect wildlife species (6) Result in any of the other adverse
which rely upon sight to feed, and disrupt the impactsdiscussed in Subparts C and Das they
respiration and feeding of certain aquatic relate to a particular sanctuary or refuge.
wildlife and food chain organisms. The
availability of contaminants from the §230.41 Wetlands.
discharge of dredged or fill materialmay lead (a)(1) Wetlands consist of areas that are"
to the bioaccumulation of such contaminants inundated or saturated by surface or ground
in wildlife. Changes in such physical and waler al a frequency and duration sufficient to
chemical factors of the environment may support, and that under normal circumstances
favo,r the introduction of undesirable plant do support, a prevalence of vegetation
and animal species at the expense of resident typically adapted for life in saturated ,soil
species and communities. In some aquatic conditions.
environments lowering plant and animal (2) Where wetlands are adjacent to open
species diversity may disrupt the normal water, they generally constitute the transition
functions of the ecosystem and lead to to upland. The margin between wetland and
reductions in overall biological productivity, open water can best be established by

Note: Possible actions to minimize specialists familiar with the local
adverse impacts regarding characteristics of environment, particularly where emergent
biological components of the aquatic vegetation merges with submerged
ecosystem can be found in Subpart H. vegetation over a broad area insuch places as

the lateral margins of open water, headwaters,
Subpart E--Potential Impacts on Special rainwater catch basins, and groundwater

Aquatic Sites seeps. The landwardmargin of wetlandsalso
Note: The impacts described in this can best be identified by specialists familiar

subparl should be,considered in making the with the local environment when vegetation
factual determinations and the f'mdings of from the two regions merges over a broad

O compliance or non-compliance in B. area.Subpart
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(3) Wetland vegetation consists of plants or near the surface of the substrate. The
that require saturated soils to survive substrate of mud flats contains organic
(obligate wetland plants) as well as plants, material and particles smaller in size than
including certain trees, that gain a sand. They are either unvegetated or
competitive "advantageover others because vegetated only by algal mats.
they can tolerate prolonged wet soil (b) Possible loss of values: The discharge
conditions and their competitors camnot. In of dredged or fill material can cause changes
add.ition to plant populations and in water circulation patterns which may
communities, wetlands are delimited by permanently flood or dewater the mud flat or
hydrological and physical characteristics of disrupt periodic inundation, resulting in an
theenvironment. These characteristicsshould increase in the rate of erosion or accretion.
be considered when information about them Such changes can deplete or eliminate mud
is needed to supplement information fiat biota, foraging areas, and nursery areas.
available about vegetation, or where wetland Changes in inundationpatterns can affect the
vegetation has been removed or is dormant, chemical and biological exchange and

(19)Possible loss of values: The discharge decomposition process occurring on the mud
ofdredged or f'dlmaterial inwetlands is likely flat and change the deposition of suspended
to damage or destroy habitat and adversely materialaffecting theproductivityofthearea.
affect the biological productivity of wetlands Changes may reduce the mud fiat's capacity
ecosystems by smothering,by dewatering, by to dissipate stormsurge runoff.
permanently flooding,or byaltering substrate

§230.43 Vegetated shallows.elevation or periodicity of water movement.
The addition of dredged or fill material may (a) Vegetated shallows are permanently
destroy wetland vegetation or result in inundated areas that under normal
advancement of succession to dry land circumstances support communities of rooted
species, lt may reduce or eliminate nutrient aquatic vegetation, such as turtle grass arid
exchange by a reduction of the system's eelgrass in estuarine or marine systems as _,
productivity, or by altering current patterns well as a number of freshwater species in
and velocities. Disruption or elimination of rivers and lakes.
the wetland system candegrade waterquality (1o)Possible loss of values: The discharge
by obstructing circulation patterns that flush of dredged or fill material can smother
large expanses of wetland systems, by vegetation and benthicorganisms, lt may "also
interfering with the filtration function of create unsuitable conditions for their
wetlands, or by changing the aquifer recharge continued vigor by:
capability of a wetland. Discharges can also (I) Changing water circulation patterns;
change the wetland habitat value for fish and (2) releasing nutrients that increase
wildlife as discussed in Subparl D. When undesirable algal populations;
disruptions in flow and circulation patterns (3) releasing chemicals that adversely
occur, apparently minor loss of wetland affect plants and animals;
acreage may result in major losses through (4) increasing turbidity levels, thereby
,secondaryimpacts. Discharging fill material reducing light penetration and hence
inwetlands as part of municipal, industrialor photosynthesis; and
recreational development may modify the (5) changing the capacity of a vegetated
capacity of wetlands to retain and store shallow to stabilize botlom materials and
floodwaters and to serve as a buffer zone decrease channel shoaling. The discharge of
shielding upland areas from wave actions, dredged or fill materialmay reduce the value
storm damage and erosion, of vegetated shallows as nesting, spawning,

nur_ry, cover, and forage areas, as well as
§230,42 Mud flats, their value in protecting shorelines from

(a) Mud flats are broad flat areas along the erosion and wave actions, lt may also
sea coast and in coastal rivers to the head of encourage the growth of nuisance vegetation.
tidal influence and in inl_mdlakes,ponds, and
riverine systems. When mud flats are §L'_0.44Corai reefs.
inundated, wind and wave action may (a) Coral reefs consist of the skeletal
resuspend bottom sediments. Coastal mud deposit, usually of calcarex)usor silicaceous

flats are exposed at extremely low tides and mate.rials,producezlby the vital activities of
inundated at high tides with the water table at anthozoan polyps or other invertebrate
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reef. areas resulting in the destruction of natural

(b) Possible loss of values: The discharge habitat, high property loss, and the need for
of dredged or fill material can adversely affect further hydraulic modification.
colonies of reef building organisms by Note: Possible actions to minimize
burying them, by releasing contaminants such adverse impacts on site or material
as hydrocarbons into the water column, by characteristics can be found in Subpart H.
reducing light penetration through the water,
and by increasing the level of suspended Subpart F--Potential Effects on Human
particulates. Coral organisms are extremely Use Characteristics

sensitive to even slight reductions in light Note: The effects described in this subpart
penetration or increases in suspended should be considered in making the factual
particulates. These adverse effects will cause determinations and the findings of
a loss of productive colonies which in turn compliance or non-compliance in Subpart B.
provide habitat for many species t_f highly
specialized aquatic organisms. §230.50 Municipal and private water

supplies.
§230.45 Riffle and pool complexes.

(a) Municipal and private water supplies
(a) Steep gradient sections of streams are consist of surface water or ground water

sometimes characterized by riffle and pool which is directed tothe intake of a municipal
complexes. Such stream sections are or private water supply system.
recognizable by their hydraulic (b) Possible loss of values: Discharges can
characteristics. The rapid movement of water affect the quality of water supplies with
over a coarse substrate in fifties results in a respect to color, taste, odor, chemical content
rough flow, a turbulent surface, and high and suspended particulate concentration, in
dissolved oxygen levels in the water. Pools suchawayastoreducethefitnessofthewater
are deeper areas associated with fifties. Pools for consumption. Water can be rendered

O are characterized by a slower stream velocity, unpalatable or unhealthy by the addition ofa steaming flow, a smooth surface, andafiner suspended particulates, viruses and
substrateo Riffle and pool complexes are pathogenic organisms, and dissolved
particularly valuable habitat for fish and materials. The expense of removing such
wildlife, substances before the water is delivered for

(b) Possible loss of values: Discharge of consumption can be high. Discharges may
dredged or fill material can eliminate riffle also affect the quantity of water available for
and pool areas by displacement, hydrologic municipal and private water supplies. In
modification, or sedimentation. Activities addition, certain commonly used water
which affect riffle and pool areas and treatment chemicals have the potential for
especially riffle/pool ratios, may reduce the combining with some suspended or dissolved
aeration and filtration capabilities at the substances from dredged or fill material to
discharge site and downstream, may reduce form other products that can have a toxic
stream habitat diversity, and may retard effect on consumers.
repopulation of the disposal site and
downstream waters through sedimentation §230.51 Recreational and commercial
and the creation of unsuitable habitat. The fisheries.

discharge of dredged or fill material which (a) Recreational and commercial fisheries
alters stream hydrology may cause scouring consist of harvestable fish, crustaceans,
or sedimentation of riffles and pools, shellfish, andotheraquatic organisms used by
Sedimentation induced through hydrological man.

modification or as a direct result of the (b) Possible loss of values: The discharge
deposition of unconsolidated dredged or fill of dredged or fill materials can affect the
material may clog riffle and pool areas, suitability of recreational and commercial
destroy habitats, and create anaerobic fishing grounds '.tshabitat for populations of
conditions. Eliminating pools and meanders consumable aquatic organisms. Discharges
by the discharge of dredged or fill material can result in the chemical contamination of

can redttce water holding capacity of streams recreational or commercial fisheries. They

O and cause rapid runoff from a watershed, may also interfere with the reproductiveRapid runoff can deliver large quantities of success of recreational and commercially
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important aquatic species through disruption vegetationalcharacteristics, deny access toor
of migration and spawning areas. The visibility of the resource, or result in changes
introduction of pollutants at critical times it, inodor, air quality,or noise levelsmayreduce
their life cycle may directly reducz thevalue ofan aquatic area to privateproperty
populations of commercially import_,_t owners.
aquatic organisms or indirectly reduce th,'m
by reducing organisms upon which tFley §230.54 Parks, national and historical
depend for food.Any of these' "'_mpa..., "_,tbe monuments, national seashores,

wilderness areas, research sites,of short duration or prolonged, depending
upon thephysical and chemical impacts of the and similar pre.ryes.
discharge and the biological availability of (a) These preserves consist of areas
contaminants toaquatic organisms, designated under Federal and State laws or

local ordinances to be managed for their
§230.52 Water.related recreation, aesthetic, educational, historical, recrea-

(a) Water-related recreation encompasses tional, or scientific value.
activities undertaken for amusement and (b) Possible loss of values: The discharge
relaxation. Activities encompass two broad of dredged or fill material into such areas may
categories of use: consumptive, e.g., modify the aesthetic, educational, historical,
harvesting resources by hunting and fishing; recreational and/or scientific qualities
and non- consumptive, e.g. canoeing and thereby reducing or eliminating the uses tbr
sight-seeing, which such sites are set aside and managed.

(b) Possible loss of values: One of the Note: Possible actions to minimize
more important direct impacts of dredged or adverse impacts regarding site or material
fill disposal is to impair or destroy the characteristicscan be found in Subpart H.
resources which support recreation activities.
The disposal of dredged or fill material may Subpart G_Evaluation and Testing

adversely modify or destroy water use for §230,60 General evaluation of dredged or
recreation by changing turbidily, suspended fill material.
particulates, temperature, dissolved oxygen,
dissolved materials, toxic materials, The purpose of these evaluation
pathogenic organisms, quality of habitat,and procedures and the chemical and biological
the aestheticqualitiesofsight, taste,odor, and testing sequence outlined in § 230.61 is to
color, provide information to reach the

determinations required by § 230.11. Where
§230.53 Aesthetics. the results of prior evaluations, chemical and

(a) Aesthetics associated with the aquatic biological tests, scientific research, and
ecosystem consistof theperceptionof beauty experiencecan provideinformationhelpful in
by one ora combination of the senses of sight, making a determination, these should be
hearing, touch, and smell. Aesthetics of used. Such prior results may make new
aquaticecosystems apply to thequalityof life testing unnecessary. The information used
enjoyed by the general public and properly shall be documented. Where the same
owners, information applies to more than one

Co)Possible loss of values: The discharge determination, it may be documented once
of dredged or fill material can mar the beauty and referenced in laterdeterminations.
of natural aquatic ecosystems by degrading (a) If the evaluation under paragraph (b)
water quality, creating distracting disposal indicates the dredged or fill material is not a
sites, inducing inappropriate development, carrier of contaminants, then the required
encouraging unplanned and incompatible determinations pertaining to the presenceand
human access, and by destroying vital effects of contaminants can be made without
elements thai contribule to the compositional testing. Dredged or fill material is most likely
harmony or unity, visual distinctiveness, or to be free from chemical, biological, or other
diversity of an area. The discharge of dredged pollutants where it is composed primarily of
or fill material can adversely affect the ,sand,gravel, or other naturally occurring inert
particular features, traits, or characteristics of material. Dredged material so composed is
an aquatic area which make it valuable to generally found in areas of high current or
property owners. Activities which degrade wave energy such as streams with large bed
water quality, disrupt natural substrate and loads or coastal areas with shifting bat'sand

channels. However, when such material is
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discolored or contains other indications that evaluation procedure in § 230.60 and, if
contaminants may be present, further inquiry necessmy, the chemical and biological testing
should be made. sequence in § 230.61. Where the discharge

(b) The extraction site shall be examined site is adjacent to the extraction site and
in order to assess whether it is sufficiently subject to the same sources of contaminants,
removed fiDm sources of pollution to provide and materials at the two sites are substantially
reasonable assurance that the proposed similar, the fact that the material to be
discharge material is not a carrier of discharged may be a carrier of contaminants
contaminants. Factors to be considered is not likely to result in degradation of the
include but are not limited to: disposal site. In such circumstances, when

(1) Potential routes of contaminants or dissolved material and suspended particulates
contaminated sediments to the extraction site, can be controlled to prevent carrying
based on hych_ographicor other maps, aerial pollutants to less contaminated areas, testing
photography, or other materials that show will not be required.
watercourses, surface relief, proximity to (d) Even ii' the § 230.60(b) evaluation
tidal movement, private and public roads, (previous tests, the presence of polluting
location of buildings, municipal and industries and information about their
industrial areas, and agricultural or forest discharge or runoff into waters of the U.S.,
lands, bioinventories, etc.) leads to the conclusion

(2) Pertinent results from tests previously that there is a high probability that the
carried out on the material at the extraction material proposed for discharge is a carrier of
site, or carried out on similar material for contaminants, testing may not be necessary if
other permitted projects in the vicinity, constraints are available to reduce
Materials shall be considered similar if the contamination to acceptable levels within the
sources of contamination, the physical disposal site and to prevent contaminants
configuration of the sites and the sediment from being transported beyond the
composition of the materials are comparable, boundaries of the disposal site, if such

O in tight of water circulation and stratification, constraints are acceptable to the permittingsediment accumulation and general sedin_ent authority and the Regional Adminis_ator, mid
characteristics. Tests from other sites may be if the potential discharger is wilting and able
retied on only if no changes have occurred at to implement such constraints. However,
the extraction sites to render the results even if tests are not performed, the permitting
irrelevant, authority must still determine the probable

(3) Any potential for significant impact of the operation on the receiving
introduction of persistent pesticides from aquatic ecosystem. Any decision not to test
land runoff or percolation; must be explained in the determinations made

(4) Any records of spills or disposal of under § 230.11.
petroleum products or substances designated
as hazardous under section 311 of the Clean §230.61 Chemical, biological, and physical
Water Act (See 40 CFR Part 116); evaluation and testing.

(5) Information in Federal, State and local Note: The Agency is today proposing
records indicating significant introduction of revised testing guidelines. The evaluation and
pollutants from industries, municipalities, or testing procedures in this section are based on
other sources, including types and amounts of the 1975 section 404(b)(1) interim final
waste materials discharged along the Guidelines and shall remain in effect until the
potential routes of contaminants to the revised testing guidelines are published as
extraction site; and final regulations.

(6) Any possibility of the presence of (a) No single test or approach can be
substantial natural deposits of minerals or applied in ali cases to evMuate the effects of
other substances which could be released to proposed discharges of dredged or fill
the aquatic environment in harmful quantities materials. This section provides some
by man-induced discharge activities, guidance in determining which test and/or

(c) To reach the determinations in § 230.11 evaluation procedures are appropriate in a
involving potential effects of the discharge on given case. Interim guidance to applicants
the characteristics of the disposal site, the concerning the applicability of specific

O narrative guidance in Subpmas C through F approaches or procedures will be furnishedshall be used along with the general by the permittingauthority.
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(b) Chemical-biological interactive authority may specify bioassays when such
effects.The principal concerns ofdischarge of procedures will be of value.
dredged or fill material that contain (3) Effects on benthos. The permitting
contaminants are the potential effects on the authority may use an appropriate benthic
water column and on communitiesof aquatic bioassay (including bioaccumulation tests)
organisms, when such procedures will be of value in

(1) Evaluation of chemical-biological assessing ecological effects and in
interactive effects. Dredged or fill material establishingdischarge conditions.
may be excluded from the evaluation (c) Procedure for comparison of sites.
proceduresspecified inparagraphs (b) (2) and (1) When an inventory of the total
(3) of this section if it is determined, on the concentration of contaminants would be of
basis of the evaluation in § 230.60, that the value in comparing sediment at the dredging
likelihood of contamination by contaminants site with sedunent at the disposal site, the
is acceptably low, unless the permitting permitting authority may require a sediment
authority, after evaluating and considering chemical analysis. Markedly different
any comments received from the Regional concentrations of contaminants between the
Administrator, determines that these excavation and disposal sites may aid in
procedures are necessary. The Regional making an environmental assessment of the
Administratormay require, onacase-by-case proposed disposal operation. Such
basis, testing approaches and procedures by differences should be interpreted in terms of
stating what additional information is needed the potential for harm as supported by any
through further analyses and how the results pertinent scientific literattwe.
of the analyses will be of value in evaluating (2) When an analysis of biological
potential environmental effects. If the community structure willbe ofvalue toassess
General Evaluation indicates the presence of the potential for adverse environmental
a sufficiently large number of chemicals to impact at the proposed disposal site, a
lender impractical the identification of ali comparison of the biological characteristics
contaminants by chemical testing, between the excavation and disposal sites
informauon may be obt,_ed from bioassays may be required by the permitting authority.
in lieu of chemical tests. Biological indicator species may be useful in

(2) Water column effects, evaluating the existing degree of stress at both
(i) Sediments normally contain sites. Sensitive species representing

constituents that exist in various chemical community components colonizing various
forms and in various concentrationsinseveral substrate types within the sites should be
locations within the sediment. An eluttiate identified as possible bioassay organisms if
test may be used to predict the effecton water tests for toxicity are required. Community
quality due to release of contaminants from structure studies should be performed only
the sediment to the water column. However, when they will be of value in determining
in the case of fill material originatingon land discharge conditions. This is particularly
which may be a career of contaminants, a applicable to large quantities of dredged
water leachate test is appropriate, material known to contain adverse quantities

(ii) Major constituents to be analyzed in of toxic materials.Community studies should
the elutriate are those deemed critical by the include benthic organisms such as microbiota
permitting authority, after evaluating and and harvestable shellfish and finfish.
considering any comments received from the Abundance, diversity,and distribution should
Regional Administrator, and considering be documented and correlated with substrate
resultsof the evaluation in§ 230.50. Elutriate type and other appropriate physical and
concentrations should be compared to chemicalenvironmentalcharacteristics.
concentrations of the same constituents in (d) Physical tests and evaluation. The
water from the disposal site. Results should effectofa dischargeofdredged or fill maten'al
be evaluated in light of the volume andrate of on physical substrate characteristics at the
the intendeddischarge, the type of discharge, disposal site, as well as on the water
the hydrodynamic regime at thedisposal site, circulation, fluctuation, salinity, and
and other information relevant tothe impact suspended particulates content there, is
on water quality. The permitting authority important inmakingfactual determinations in
should consider the mixing zone inevaluating § 230.11. Where information on such effects
water column effects. The permitting is not otherwise available to make these
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O factual determinations, the permitting (b) Limiting the solid, liquid,and gaseous
authority shall require appropriatephysical componentsof materialto be dischargedat a
tests and evaluations as are justified and particularsite;
deemed necessary. Such tests may include (c) Adding treatment substances to the
sieve tests, settle,ability tests, compaction dischargematerial;
tests, mixing zone and suspendedparticulate (d) Utilizing chemical flocculants to
plume determinations,and site assessments enhance the deposition of suspended
of water flow, circulation, and salinity particulatesin dikeddisposal areas.

characteristics. §230.72 Actions controlling the material
Subpart HmAclions To Minimize ,, after discharge.

AdverseEffects The effects ofthe dredgedor fill material

Note: There me many actions which can afterdischarge maybe controlled by:
be undertaken in response to § 203.10(d) to; (a) Selecting discharge methods and
minimize the adverseeffects of discharges of disposal sites wherethe potential forerosion,
dredged or fill material. Some of these, slumping or leaching of materials into the
groupedby type of activity,are listed in this surrounding aquatic ecosystem will be
subparL reduced.These sites or methods include, but

arenot limited to:
§230.70 Actions concerning the location of (1) Using containment levees, sediment

the discharge, basins, and cover carps to reduce erosion;
The effects of the discharge can be (2) Using lined containment areas to

minimized by the choice of thedisposal site. reduce leaching where leaching of chemical
Some of the ways to accomplish thisareby: constituents from the dischargedmaterial is

(a) Locating and conirmingthe discharge expected to be a problem;
to minimize smothering of organisms; (b) Capping in-piace contaminated

(b) Designing the discharge to avoid a material with clean material or selectively

O disruption of periodic water inundation discharging the most contaminated materialpatterns; first tobe capped withthe remaining material;
(c) Selecting a disposal site that has been (c) Maintainingandcontaining discharged

used previously for dredged material material properly to prevent point and
discharge; nonpoint sources of pollution;

(d) Selecting a disposal site at which the (d) Timing the discharge to minimize
substrate is composed of material similar to impact, for instance duringperiods of unusual
that being discharged, such as discharging high water flows, wind, wave, and tidal
sand on sand or mud on mud; actions.

(e) Selecting the disposal site, the §230.73 Actions affecting the method of
discharge point, and the method of discharge dispersion.
to minimize the extent of any plume;

The effects of a discharge can be(f) Designing the discharge of dredged or
fill material to minimize or prevent the minimized by the manner in which it is
creation of standing bodies of water in areas dispersed, such as:
of normally fluctuating water levels, and (a) Where environmentally desirable,
minimize or prevent the drainage of areas distributing the dredged material widely in a
subject to such fluctuations, thin layer at the d._sposalsite to maintain

natural substrate contours and elevation;
§230.71 Actions concerning the material to (b) Orienting a dredged or fill material

be discharged, mound to minimize undesirable obstruction

The effects of a discharge can be tothewatercurrentorcLrculationpattern, and
minimized by a'eatment of, or limitations on utilizing natural bottomcontours tominimize
the material itself', such as: the size of the mound;

(a) Disposal of dredged materialin such a (c) Using silt screens orother appropriate
n'lannerthat physicochemical conditions are methods to confine suspended
maintained and the potency and availability particulate/turbidity to a small area where
of pollutants are reduced, settling or removalcan occur;

0
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(d) Making use of currents and circulation (a) Avoidingchanges in water current and
patterns to mix, disperse and dilute the circulation patterns which would interfere
discharge; with themovement of animals;

(e) Minimizing water column turbidity by (b) Selecting sites or managing discharges
using a submerged diffuser system. A similar topreventor avoid creating habitat conducive
effect can be accomplished by submerging to the development of undesirable predators
pipeline discharges or otherwise releasing or species which have a competitive edge
materials near the bottom; ecologically over indigenous plants or

(f) Selecting sitesor managing discharges animals;
to confine and minimize the release of (c) Avoidingsites having unique habitat or
suspended particulates to give decreased other value, includinghabitat of threatened or
turbidity levels and to maintain light endangered species;
penetration for organisms; (d) Using planning and construction

(g) Setting limitations on the amount of practices to institutehabitatdevelopment and
material to be discharged per unit of time or restoration to produce a new or modified
volume of receiving water, environmental state of higher ecological

value by displacement of some or ali of the
§230.74 Actions related to technology, existing environmental characteristics.

Discharge technology should be adapted Habitat development and restoration
to the needs of each site. In determining techniques can be used to minimize adverse
whether the discharge operation sufficiently impacts and to compensate for destroyed
minimizes 'adverse environmental impacts, habitat. Use techniques that have been
the applicant should consider:, demonstratedto be effective in circumstances

(a) Using appropriate equipment or similar to those underconsideration wherever
machinery, including protective devices, and possible. Where proposed development and
the use of such equipment or machinery in restoration techniques have not yet advanced
activities related to the discharge of dredged tothe pilot demonstrationstage, initiate their
or fill material; _ useon a small scale to allow corrective action

(b) Employing appropriate maintenance if unanticipated ,adverseimpacts occur;
and operation on equipment or machinery, (e) Timing discharge toavoid spawning or
including adequate training, staffing, and migration seasons and other biologically
working procedures; critical time periods;

(c) Using machinery and techniques that (f) Avoiding the destruction of remnant
are especially designed to reduce damage to natural sites witl_inareas already affected by
wetlands. This may include machines development.
equipped with devices that scatter rather than
mound excavated materials, machines with §230.76 Actions affecting human use.
specially designed wheels or tracks, and the Minimization of-adverseeffects on human
use of mats under heavy machines to reduce use potential may be achieved by:
wetland surface compaction and rutting; (a) Selectingdischarge sitesand following

' (d) Designing access roads and channel dischargeprocedures to prevent or minimize
spanning structures using culverts, open any potential damage to the aesthetically
channels, and diversions that will pass both pleasing features of the aquatic site (e.g.
low and high water flows, accommodate viewscapes), particularly with respect to
fluctuating water levels, and maintain water quality;
circulation and faunal movement; (b) Selecting disposal sites which are not

(e) Employing appropriate machinery and valuableas natural aquatic areas;
methods of transport of the material for (c) Timing the discharge to avoid the
discharge, seasons or periods when human recreational

activity associated with the aquatic site is
§230.75 Actions affecting plant and animal most important;

populations. (d) Following discharge procedures which
Minimization of adverse effects on avoidorminimizethedisturbanceofaesthetic

populations of plants and animals can be features of an aquatic site or ecosystem;
: achieved by: (e) Selecting sites that will not be _l_

detrimental or increase incompatible human
activity, or require the need for frequent
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dredge or fill maintenance aclivity in remote (d) To provide the basis for advanced
fish andwildlife areas; identification of disposal areas, and areas

(0 Locatingthedisposalsiteoutside of the unsuitable for disposal, EPA and the
vicinity of a public watersupply intake, permitting authority shall consider the

likelihood thatuse of the area inquestion for
§230.77 Other actions, dredgedor fill materialdisposal will comply

(a) In the case of fdls, controlling runoff with these Guidelines. To facilitate this
and other discharges from activities to be analysis, EPA and the permitting authority
conducted on the fill; should review available water resources

(b) In the case of dams, designing water management data including data available
releases toaccommodate the needsof fish and from the public, other Federal and State
wildlife; agencies, and information from approved

(c) In dredging projects funded by Federal Coastal Zone Management programs and
agencies other than the Corps of Engineers, River Basin P_ls;
maintain desired water quality of the return (e) The permitting authority should
discharge through agreement with theFederal maintain a public record of the identified
funding authority on scientifically defensible areas and a written statement of the basis for
pollutant concentration levels in addition to identification.
any applicable water quality standards;

(d) When a significant ecological change
in the aquatic environment is proposed by the
discharge of dredged or fill material, the
permitting authority should consider the
ecosystem that will be lost as well as the
environmental benefits of the new system.

O Subpart I--Planning To Shorten PermitProcessing Time

§230.80 Advanced identification of
disposalareas°

(a) Consistentwith these Guidelines,t_A
and the permitting authority, on their own
initiativeor at the request of any other party
and afterconsultationwith anyaffected State
that is not the permitting authority, may
identifysite,s which will be consideredas:

(1) Possible future disposal sites,
including existing disposal sites and
non-sensitiveareas; or

(2) Areas generallyunstfitablefor disposal
site specification;

(b) The identification of any area as a
possible future disposal site should not be
deemed to constitute a permit for the
discharge of dredged or t"111material within
such area or a specification of adisposal site.
The identificationof areas that generally will
not be available for disposal site specification
should not be deemed as prohibiting
applications for permits to discharge dredged
or fill material in such areas. Either type of
identificalion constitutes information to
facilitate individual or General permit
application and processing.

O (c) An appropriate public of the
notice

proposed identification of such areas shall be
issued;
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PART231----SECTION 404(c) available to him, including any written

PROCEDURES determination of compliance with the section

Sec. 404(b)(1) Guidelines made in 40 CFR Part
230, and wil', consult with the Chief of

231.I Purpose and scope.
231.2 Definitions. Engineers or with the state.

231.3 Proc_ures for proposed (b) These regulations establish procedures
determinations, for the following steps:

231.4 Public comments and hearings. (1) The Regional Administrator's
231.5 Recommended determination, proposed determinations to prohibi! or
231.6 Administrator's final determinations, withdraw the specification of a defined area

231.7 Emergency procedure, as a disposal site, or to deny, restrict or
231.8 Extension of time. withdraw the use of any defined area for the

Authority: 33 U.S.C. 1344(c). discharge of any particular dredged or fill
Source: 44 FR 58082, Oct, 9, 1979, unless malerial;

otherwise noted. (2) The Regional Administrator's
recommendation to the Administrator for

§231,1 Purpose and scope, delermination as to the specification of a

(a) The Regulations of this part include the defined area as a disposal site.
(3) The Administrator's finalprocedures to be followed by the

Environmental Protection agency iT1 delerminationtoaffirm_modifyorrescindthe
prohibiting or withdrawing the specification, recommended determination after consulta-
or denying, restricting, or withdrawing the tion with the Chief of Engineers or with the
use for specification, of any defined area as a state.
disposal sile for dredged or fill material (c) Applicability: The regulations set forth
pursuit to section 404(c) ofthe Clean Water in this pan are applicable whenever the
Act ("CvVA"), 33 U.S.C. 1344(c). The U.S. Administrator is considering whether the
Army Corps of Engineers or a state with a 404 specification of any defined area _tsa disposal

O program which has been approved under
site should be prohibited, denied, restricled,

section 404(h) may grant permits specifying or withdrawn. These regulations apply to ali
disposal sites for dredged or fill material by existing, protx_sed or potential disposal sites
determining that the section 404(b)(1) for discharges of dredged or fill material into
Guidelines (40 CFR Part 230) allow waters of the United States, as defined in 40
specification of a particular site to receive CFR 230,2.
dredged or fill material. The Corps may also §231.2 Definiti_ns.
grant permils by determining that the
discharge of dredged or fill material is For the purposes of this part, the
necessary under the economic impact definitions of tc_ms in 40 CFR 230.2 shall
provision of _ction 404(b)(2). Under scction apply. In addition, th_:tcm_:
404(c), the Administrator may exercise a veto (a) "Withdraw _pccification" means to
over the specification by the U.S. Army Corps remove from designation any area already
of Engineers or by a state of a site for the specified as a disposal site by the U.S. Army
discharge of dredged or fill material, The Corps of Engineers or by a state which has
Administrator may also prohibit the assumed the section 404 program, or any
specification of a site under section 404(c) portion of such area.
with regard to any existing or potential (b) "Prohibit specification" means to
disposal site before a permit application ha_ prevent the designation of an area a.sa present
been submitted to or approved by the Corps or future disl_sal site.
or a state. The Administrator is authorized to (c) "Deny or restrict the use of any defined

prohibit or otherwise restrict a site whenever area for spccification" is to den), or restrict the
he determines that the discharge of dredged use of any area for the present or future
or fill material is having or will have an discharge of any dredged or fill material.
"unacceptable adverse effect" on municipal (d) "Person" means an individual,
water supplies, shellfish beds ,'rod fishery corlx_ration, partnership, association, Federal
areas (including spawning and breeding agency, state, municipality, orcommission,or
areas), wildlife, or recreational areas. In political subdivision of a state, or any

O making this determination, the Administrator
interstate _x:ly.

will take into account ali information
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(e) ISnacceptable adverse effect" means application ispending but for which no permit
impact on an aquatic or wetland ecosystem has been issued, the District Engineer, in
which is likely to result in significant accordance with 33CFR 325.8, shall not issue
degradation of municipal water supplies the permit urltil final action is taken under this
(including surface or ground water) or part.
significant loss of or "damage to fisheries, Comment: In cases involving a proposed
shellfishing, or wildlife habitat or recreation disposal site for which a permit application is
areas. In evaluating the unacceptability of pending, ii is anticipated that the procedures
such impacts, consideration should be given of the section 404 referral process will
to the relevant portions of the section normally be exhausted prior' to any final
40409)(1) guidelines (40 CFRPart 230). decision of whether to initiate a 404(c)

(f) "State" means any state agency proceeding.
administering a 404 program which has been (b) Public notice of every proposed
approved under section404(h), determination and notice of ali public

hearings shall be given by the Regional
§231.3 Procedures for proposed Administrator. Every public notice shall

determinations, contain, at a minimum:
(a) If the Regional Administrator has (1) An announcement that the Regional

reason to believe after evaluating the Administrator has proposed a determination
information available Io him, including any to prohibit or withdraw specification, or to
record developed under the section 404 deny, restrict, or withdraw the use for
referral process specified in 33 CPR 323.5(b). specification, of an area as a disposal site,
that an "unacceptable adverse effect" could including a summary of the facts on which the
result from the specification or use for proposed determination is based;
specification of a defined area for the disposal (2) The location of the existing, proposed
of dredged or fill material, he may initiate the or potential disposal site, and a summar)' of
following actions: its characteristics;

(1) The Regional Administrator will notify (3) A summm'y of information concerning
the District Engineer or the state, if the site is the nature of the propo_d discharge, where
covered by an approved state program, the applicable;
owner of record of the site, and the applicant, (4) The i," 'ntity of the permit applicant, if
if any, in writing that the Regional any;
Administrator intends to issue a public notice (5) A brief description of the right to, and
of a proposed determination to prohibit or procedures for requesting, a public hearing:
withdraw the specification, or to deny, restrict and
or withdraw the use for specification, (6) The address and lelephone number of
whichever the case may be, of any defined the office where interested persons _qay
area as a dispo,'sal site. obtain additional information, incluoing

(2) If within 15 days of receipt of the copies of the proposed determination; and
Regional Administrator's notice under (7) Such additional statements,
paragraph(a)(l)ofthissection, it has not been representations, or information as the
demonstrated to the satisfaction of the Regional Administrator considers neces_.ry
Regional Administrator that no unacceptable or proper.
adverse effect(s; will occur or the District (c) In addition to the information required
Engineer or state does not notify the Region_ under paragraph Cb) of this .section, public
Administrator of his intent to take corrective notice of a public hearing held under § 231.4
action to prevent an unacceptable adverse shall contain the following information:
effect satisfactory to the Regional (1) Reference to the date of public notice
Administrator, _he Re_:'ional Administrator of the proposed determination;
shall publish notic(, of a proposed (2)Date, timeandplaceofthehearing:and
dctermination in accordance with the (3) A brief description of the nature and
procedures of this section. Where the purpose of the hearing including the
Regional Administrator has; notified the applicable rules and procedures,
District E.ngineer under paragraph (a)(1) of (d) The following pr_x:edures for giving
this _tion that he i._considering exercising public notice of lhc proposed determination
section 4f_(c) authority with respect to a or of a public hearing shall be followed:
particular dispos',d site for which a permit
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(1) Publication at least once in a daily or own initiative, or in response to a request

weekly newspaper of general circulation in received during thecomment period provided
the area in which the defined area is located, for in paragraph (a) of this section. If no
In addition the Regional Administrator may public hearing is held the Regional
(i) post a copy of the notice at the principal Administrator shall notify any persons who
office of the municipality in which the requested a hearing of the reasons for that
defined area is located, or if the defined area decision. Where practicable, hearings shallbe
is not located near a sizeable community, at conducted in the vicinity of the affected site.
the principal office of the political (c) Hearings held under this section shall
subdivision (State, county or local,whichever be conducted by the Regional Administrator,
is appropriate) with general jurisdiction over or his designee, in an orderly and expeditious
the area in which the disposal site is located, manner. A record of the proceeding shall be
and (ii) post a copy of the notice at the United made by either tape recording or verbatim
States Post Office serving that area. transcript.

(2) Acopy of thenotice shallbe mailed to (d) Any person may appear at the hearing
the owner of record of the site, to the permit and submitoral or writtenstatementsand data
applicant or permit holder, if any, to the U.S. and may be represented by counsel or other
Fish and Wildlife Service, National Marine authorized representative. Any person may
Fisheries Service and any other interested present written statements for the hearing file
Federal and State water pollution control and prior to the time the heating file is closed to
resource agencies, and toany person who has public submissions, and may present
filed a written request with the Regional proposed findingsandrecommendations.The
Administrator to receive copies of notices Regional Administrator or his designee shall
relating to section 404(c) determinations; afford the participants an opportunity for

(3) Acopy of the notice shall be mailed to rebuttal.
the appropriate District and Division Engi- (e) The Regional Administrator, or his

O neer(s) and state; designee, shall have discretion to establish(4) The notice will also be published in the reasonable limits on the nature, amount or
Federal Register. form of presentationof documentary material

and oral presentations. No cross examination
§231.4 Public comments and hearings, of any heating participantshall be permitted,

(a) The Regional Administrator shall although the Regional Administrator, or his
provide a comment period of not less than 30 designee, may make appropriate inquiries of
or more than 60 days following the date of any such participant.
public notice of the proposed determination. (f) The Regional Administrator or his
Dm'ingthis period any interestedpersons may designee shall allow a reasonable time not to
submit written comments on the proposed exceed 15 days after the close of the public
determination. Comments should be directed hearing for submission of written comments.
towhether theproposed determination should After such time has expired, unless such
become the final determination andcorrective period is extended by the Regional
action that could be taken to reduce the ad- Administrator or his designee for good cause,
verse impact of the discharge. Ali such com- the hearing file shall be closed to additional
ments shall be considered by the Regional public written comments.
Administrator or his designee inpreparing his (g) No later than the time a public notice
recommended determination in § 231.5. of proposed determination is issued, a Record

(b) Where the Regional Administrator Clerk shall be designated with responsibility
findsa significant degree of public interest in for maintaining the administrative record
a proposed determination or that it would be identified in § 231.5(e). Copying of any
otherwise in the public interest to hold a documents in the record shall be permitted
hearir_g,or if an affected landowner or permit under appropriate arrangements to prevent
applicant or holder requests a hearing, he or their loss. The charge for such copies shall be
his designee, shall hold a public hearing, in accordance with the written schedule
Public notice of that hearing shallbe given as contained in Part 2 of this chapter.
specified in § 231.3(c). No hearing may be
held prior to 21 days after the date of the §231.5 Recommended determination.

O public notice. The heating may be scheduled (a) The Regional Administrator or his
either by the Regional Administrator at his designee shall, within 30 days after the
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conclusion of the public hearing (but not withdraw,which shall confirm or modify the
before the end of the comment period), or, if proposed determination, with a statement of
no hearin5 is held, within 15 days after the reasons.
expiration of the comment period on the (e)The administrativerecord shall consist
public notice of the proposed determination, of the following"
either withdraw the proposed determination (1) Acopy of the proposed determination,
or prepare a recommended determination to publicnotice, written commentson thepublic
prohibit or withdrawSl'_cification,or todeny, notice and written submissions in the hearing
restrict, or withdrawthe use for specification, file;
of tile disposal site because the discharge of (2) A transcript or recording of the public
dredged or fill material at such site would be hearing, where a hearingwas held;
likely to have an unacceptable adverse effect. (3) The recommended determination;

(b) Where a recommended determination (4) Where possible a copy of the record of
is prepared, theRegional Administrator or his the Corps or the state pertaining to the site in
designee shall promptly forward the question;
recommended determination and (5) Any other information considered by
administrative record to the Administratorfor the Regional Administrator or his designee.
review, with a copy of the recommended
determination to the Assis_lt Administrator §231.6 Administrator's final determina-
for Waterand Waste Management. tions.

(c) Where the Regional Administrator,or After reviewing the recommendations of
his designee, decides to withdraw the the Regional Administrator or his designee,
proposed determination, he shall promptly the Administrator shall within 30 days of
notify theAdministratorby mail, with acopy receipt of the recommendations and
to the Assistant ,Administratorfor Water and administrative record initiate consultation
Waste Management, who shall have 10 days with the Chief of Engineers, the owner of
from receipt of such notice to notify the record, and, where applicable, the State and
RegionalAdministratorof his intenttoreview theapplicant, if any. They shall have 15days aral
such withdrawal. Copies of the notification to notify the Administrator of their intent to
shall be sent to ali persons who commented take corrective action to prevent an
on the proposed determination or participated unacceptableadverse effect(s), ,satisfactoryto
at the hearing. Such persons may submit theAdministrator. Within 60 days of receipt
timely written recommendations concerning of the recommendations and record, the
review. Administrator shall make a final

(1) If the Administrator does not notify determination affirming, modifying, or
him, the Regional Administrator shall give rescinding the recommended determination.
notice at the withdrawal of the proposed The final determination shall describe the
determination as provided in§ 231.3(d). Such satisfactory corrective action, if any, make
notice shall constitute final agency action, findings, and state the reasons for the final

(2) If the Administrator does decide to determination. Notice of such final
review, the Regional Administrator cr his determination shall be published as provided
designee shall forward the administrative in § 231.3, and shall be given to ali persons
record to the Administrator for a final whoparticipatedinthepublichearing. Notice
determination under § 231.6. Where there is of the Administrator's final determination
review of a withdrawal of proposed shall also be published in the Federal
determination or review of a recommended Register. For purposes of judicial review, a
determination under § 231.6, final agency final determination constitutes final agency
action does not occur until the Administrator action under section 404(c) of the Act.
makes a final determination.

(d) Any recommended determination §231.7 Emergency procedure.
under paragraph (b) of this section shall Where a permit has already been issued,
include the following: and the Administrator has reason to believe

(1) A summary of the unacceptable that a discharge under the permit presents an
adverse effects that could occur from use of imminent danger of irreparable harm to
the disposal site for the proposed discharge; municipal water supplies, shellfish beds and

(2) Recommendations regarding a final fishery areas (including spawning and all
determination to prohibit, deny, restrict, or breedingareas)wildlife, or recreationalareas,
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and that the public health, interest, or safety
requires, the Administratormay ask the Chief
of Engineers to suspend the permit under 33
CI.,'R325.7, or the state, pending completion
of proceedings under Part 231. The
Administrator may also take appropriate
actionas authorized under section 504 of the
Clean WaterAct. If a permitis suspended, the
Administrator and Regional Administrator
(or his designee) may, where appropriate,
shorten the times allowed by these regula-
tions to take particular actions.

§231.8 Extensionof time.

The Administrator or the Regional
Administratormay,upon a showing of good
cause, extend the time requirements in these
regulations. Notice of any such extension
shall be published in the FederalRegister and,
as appropriate, throughother forms of notice.
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DEFINITIONS; EXEMPT ACTIVITIES section 307(a), and applicable water quality

NOT REQUIRING 404 PERMITS standards.
Sec. (e) Discharge of dredged material means
232.1 Purl,,_seand scope of thispart. any addition of dredged material into waters
232.2 Deqnitions. of the United States. The term includes,
232.3 Activitiesnot requiringpermits, without limitation, the addition of dredged

Authorify: 33 U.S.C. 1344. material to a specified discharge site located
Source: 53 FR 20773, June 6, 1988, unless in waters of the United States and the runoff

otherwise noted, or overflow from a contained land or water
disposal site. Discharges of pollutants into

§232.1 Purpose and scope of this part. watersof ttv_UnitedStates resulting from the

Part232containsdefinitionsapplicableto onshore subsequent processing of dredged
the section 404 programfor discharges of materialthatis extractedforany commercial
dredged or fill material. These definitions use (other than fill) are not included within

this termand aresubjectto section402 of theapply to boththe federallyoperatedprogram
and State administered programs after Acteven though the extractionand depositof
program approval.This part also describes such materialmay require a permitfrom the
those activities which are exempted from Corpsor the State section 404 program.The
regulation. Regulations prescribing the term does not includede minimus, incidental
substantive environmental criteria for soil movement occurring during normal
issuance of section 404 permits appear at 40 dredging operations.
CFR Part 230. Regulations establishing (f) Discharge of fill material means the
procedm'es to be followed by the EPA in addition of fill material into waters of the
denying or restricting a disposal siteappear at United States. The term generally includes,
40 CFR Part 231. Regulations containing the without limitation, the following activities:
procedures and policies used by the Corps in Placement of f'dl that is necessary to the

O administering the 404 program appear at 33 construction of any structure; the building ofCFR Parts 320-330. Regulations specifying any structure or impoundment requiring rock,
the procedures EPA will follow, and the sand, dirt, or other materials for its
criteria EPA will apply in approving, construction; site- development fills tbr
monitoring, and withdrawing approval of recreational, industrial, commercial,
section 404 Stateprograms appear at 40 CFR residential, and other uses, causeways or road
Part 233. fills; dams and dikes; artificial islands;

property protection and/or reclamation
§232.2 Definitions. devices such as riprap, groins, seawalls,

(a) Administratormeans theAdministrator breakwaters, and revetments; beach
ofthe Environmental Protection Agencyor an nourishment; levees; fill for structures suchas
authorized representative, sewage treatment facilities, intake and outfall

(b) Applicationmeansa form fur applying pipes associated with power plants and
for a permit to discharge dredged or fill subaqueous utility lines; and artificial reefs.
material into waters of the United States. (g) Dredged material means material that

(c) Approved program means a State pro- is excavated or dredged from waters of the
grant which has been approved by the United States.
Regional Administratorunder Part 233of this (h) Effluent means dredged material or fill
chapter or which is deemed approved under material, including return flow from confined
section 404(h)(3), 33 U.S.C. 1344(h)(3). sites.

(d) Best management practices (BMPs) (i) Fill material means any "pollutant"
means schedules of activities, prohibitions of which replaces portions of the "waters of the
practices, maintenance procedures, and other United States" with dry land or which
management practices to prevent or reduce changes the bottom elevation of a waterbody
the pollution of waters of the United States for any purpose.
from discharges of dredged or fill material. (j) General permit means a permit
BMPs include methods, measures, practices, authorizing a category of discharges of
or design and performance standards which dredged or fill material under theAct.General

O facilitate compliance with the section permits are permits for categories of404(b)(1) Guidelines (40 CFR Part 230), discharge which are similar in nature, will
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cause only minimal adverse environmental could affect interstate or foreign commerce
effects when performed separately,and will including any such waters:
have only minimal cumulative adverse effect (i) Which are or could be used by interstate
on the environment, or foreign travelers for recreational or other

(k) Owner or operator means theowner or purposes; or
operator of any activity subject to regulation (ii) From which fish or shellfish are or
under the 404 program, couldbe taken andsoldin interstateor foreign

(1) Permit means a written authorization commerce; or
issued by an approved State to implement the (iii) Which are used or could be used for
requirements of Part 233, or by the Corps industrial purposes by industries in interstate
under 33 CFR Parts 320-330. When used in commerce,
these regulations, "permit" includes "general (4) Ali impoundments of waters otherwise
permit" as well as individual permit, defined as waters of the United States under

(m) Person means an individual, associ- this definition;
ation, partnership, corporation, municipality, (5) Tributaries of waters identified in
State or Federal agency, or an agent or paragraphs (g)(l)-(4) of this section;
employee thereof. (6) The territorial sea; and

(n) Regional Administrator means the (7) Wetlandsadjacent towaters (other than
Regional Administrator of the appropriate waters that are themselves wetlands)
Regional Office of the Environmental identified in paragraphs (q)(1)-(6) of this
Protection Agency or the authorized section. Waste treatment systems, including
representativeof the Regional Administrator. treatment ponds or lagoons designed to meet

(o) Secretary memas the Secretary of the the requirements of the Act (other than
Army actingthroughtheChiefofEngineers, cooling ponds as defined in 40 CFR

(p) State regulated waters means those 123.1l(m) which also meet the criteria of this
waters of the United States in whichthe Corps definition) are not watersof the United States.
suspends the is,_uanceof section 404 permits (r) Wetlands means those areas that are
upon approval of a State's section404 permit inundated or saturatedby surface or ground
program by the Administrator under section waterat a fi'equencyand duration sufficient to
404(h). The program cannotbe transferredfor support, and that undernormal circumstances
those waters which are presently used, or are do support, a prevalence of vegetation
susceptible to use in their naturalcondition or typically adapted for life in saturated soil
by reasonable improvement as a means to conditions. Wetlands generally include
transport interstate or foreign commerce swamps, marshes, bogs, and similar areas.
shoreward to their ordinary high water mark,
including ali waters which are subject to the §232.3 Activities not requiring permits.
ebb andflow of the tide shoreward to the high Except as specified in paragraphs (a) and
tide line, including wetlandsadjacent thereto. (b) of this section, any discharge of dredged
Al!other waters of the United States ina State or fill material that may result from any of the
with an approved program shall be under activities described in paragraph (c) of this
juri_iction of the State program, and shall be section is not prohibited by or otherwise
identified in the program description as subject to regulation under this part.
required by Part 233. (a) If any discharge of dredged or fill

(q) Waters of the United States means: materialresulting from the activities listed in
(1) Ali waters which are currently used, paragraph (c) of this section contains any

were used in the past, or may be susceptible toxic pollutant listed under section 307 of the
to us in interstate or foreign commerce, Act, such discharge shall be subject to any
including ali waters which are subject to the applicable toxic effluent standard or
ebb and flow of the tide. prohibition, and shall require a section 404

(2) Ali interstate waters including permit.
interstate wetlands. (b) Any discharge of dredged or fill

(3) Ali other waters, such as intrastate material into waters of the United States
lakes, rivers, streams (including intermittent incidental toany of the activities identified in
streams), mudflats, sandflats, wetlands, paragraph (c) of this section must have a
sloughs, prairie potholes, wet meadows, permitifitispartofanactivitywhosepurpose
playa lakes, or natural ponds, the use, is to convert an area of the waters of the
degradation, or destruction of which wouldor United States into a use to which it was not
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circulation of waters of the United Statesmay reconstruction of recently "damagedparts, of
be impaired or the reach of such waters currently serviceable structuressuch as dikes,
reduced. Where the proposed discharge will dams, levees, groins, riprap, breakwaters,
result in significant discemable alterationsto causeways, bridge abutments or approaches,
flow or circulation, the presumption is that and transportation structures. Maintenance
flow or circulation may be impaired by such does not include any modification that
alteration, changes the character, scope, or size of the

Note: For example, a permit will be original fill design. Emergency
required for the conversion of a cypress reconstruction must occur within a
swamp to some other use or the conversionof reasonableperiodof timeafter damage occurs
a wetland from silvicultural to agricultural in order to qualify for this exemption.
use when there is a discharge of dredged or (3) Construction or maintenance of farm
fill material into waters of the United States or stock ponds or irrigation ditches or the
in conjunction with construction of dikes, maintenance (but not construction) of
drainage ditches or other works or structures drainage ditches. Discharge associated with
used to effect such conversion. A conversion siphons, pumps, headgates, wingwalls, weirs,
of section 404 wetland to a non-wetland is a diversion structures, and such other facilities
change in use of an area of waters of the U.S. as are appurtenant and functionally related to
A discharge which elevates the bottom of irrigation ditches are included in this
waters of the United States without exemption.
converting it to dry land does not thereby (4) Construction of temporary sedimenta-
reduce the reach of, but may alter the flow or lion basins otaa construction site which does
circulation of, waters of the United States. not include placement of fill material into

(c) The following activities are exempt waters of the United States. The term
from section 404 permit requirements, except "construction site"refers toany site involving
as specified in paragraphs (a) and (b) of this the erection of buildings, roads, and other

section: discrete structures and the installation of(1)(i) Normal farming, silviculture and suppo|l facilities necessary for construction
ranching activities such as plowing, seeding, and utilization of such structures. The term
cultivating, minor drainage, and harvesting also includes any other land areas which
for the production of focxi,fiber, and forest involve land-disturbingexcavation activities,
products, or upland soil and water including quarrying or other mining
conservation practices, as defined in activities, where an increase in the runoff of
paragraph (d)of this section, sediment is controlled through the use of

(ii)(A) To fall under this exemption, the temporary sedimentation basins.
activities specified inparagraph (c)(1)of this (5) Any activity with respect to which a
section must be part of an established (i.e., State has an approved program under section
ongoing) farming, silviculture, or ranching 208(b)(4) of the Act which meets the
operation, and must be in accordance with requirements of section208(b)(4)(B) and (C).
definitions in paragraph (d) of this section. (6) Construction or maintenance of farm
Activities on areas lying fallow as part of a roads, forest roads, or temporary roads for
conventional rotational cycle are parl of an moving mining equipment, where such roads
established operation, are constructed and maintained inaccordance

(B) Activities which bring an area into with best management practices (BMPs) to
fanning, silviculture or ranching use are not assure that flow and circulation patterns and
part of an established operation. An operation chemical and biological characteristics of
ceases to be established when the area in waters of the United Statesare not impaired,
which it was conducted has been convertedto that the reach of the waters of the United
another use or has lain idle so long that States is not reduced, and that any adverse
modifications to the hydrological regime are effect on the aquatic environment will be
necessary to resume operation. If an activity otherwise minimized.The BMPs which must
takes place outside the waters of the United be applied to ,satisfythis provision include the
States, or if it does not involve a discharge, it following baseline provisions:
does not need a section 404 permit whetheror (i) Permanent roads (for farming or

O not it was part of ml established farming, forestry activities), temporm-yaccess roadssilviculture or ranching operation. (for mining, forestry, or farm purposes) and
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skid trails (for logging) in waters of the (xiv) The discharge of material shall Q
United States shall be held to the minimum consist of suitable material free from toxic

feasible number, width, and total length pollutants in toxic amounts; and
consistent with the purpose of specific (xv) Ali temporary fills shall be removed
fanning, silvicultural or mining operations, in their entirety and the area restored to its
and local topographic and climatic original elevation.
conditions; (d) For purpose of paragraph (c)(l) of this

(ii) Ali roads, temporary or permanent, section, cultivating, harvesting, minor
shall be located sufficiently far from streams drainage, plowing, and seeding are defined as
or other water bodies (except for portions of follows:
such roads which must cross water bodies) to (1) Cultivating means physical methods of
minimize discharges of dredged or fill soil treatment employed within established
material into waters of the United States; farming, ranching and silviculture lands on

(iii) The road fill shall be bridged, farm, ranch, or forest crops to aid and improve
culverted, or otherwise designed to prevent their growth, quality, or yield.
the restriction of expected flood flows; (2) Harvesting means physical measures

(iv) The fill shall be properly stabilized employed directly upon farm, forest, or ranch
and maintained to p_event erosion during and crops within established agricultural and
following construction; silvicultural lands to bring about their

(v) Discharges of dredged or fill material removal from farm, forest, or ranch land, but
into waters of the United States to construct a does not include the construction of farm,
road fill shall be made in a manner that forest, or ranch roads.
minimizes the encroachment of trucks, (3)0) Minor drainage means:
tractors, bulldozers, or other heavy (A) The discharge of dredged or fill
equipment within the waters of the United material incidental to connecting upland
States (including adjacent wetlands) that lie drainage facilities to waters of the United
outside the lateral boundaries of the fill itself; States, adequate to effect the removal of

(vi) In designing, constructing, and excess soil moisture from upland croplands.
maintaining roads, vegetative disturbance in Construction and maintenance of upland
the waters of the United States shall be kept (dryland) facilities, such as ditching and
to a minimum; tiling, incidental to the planting, cultivating,

(vii) The design, construction and protecting, or harvesting of crops, involve no
maintenance of the road crossing shall not discharge of dredged or fill material into
disrupt the migration or other movement of waters of the United States, and as such never
those species of aquatic life inhabiting the require a section 404 permit;
water body; (B) The discharge of dredged or fill

(viii) Borrow material shall be taken from material for the purpose of installing ditching
upland sources whenever feasible; or other water control facilities incidental to

(ix) The discharge shall not take, or planting, cultivating, protecting, or
jeopardize the continued existence of, a harvesting of rice, cranberries or other
threatened or endangered species as defined wetland crop species, where these activities
under the Endangered Species Act, or and the discharge occur irt waters of the
adversely modify or destroy the critical United States which are in established use for
habitat of such species; such agricultural and silvicultural wetland

(x) Discharges into breeding and nesting crop production;
areas for migratory waterfowl, spawning (C) The discharge of dredged or fill
areas, and wetlands shall be avoided if material for the purpose of manipulating the
practical alternatives exist; water levels of, or regulating the flow or

(xi) The discharge shall not be located in distribution of water within, existing
the proximity of a public water supply intake; impoundments which have been constructed

(xii) The discharge shall not occur irtareas in accordance with applicable requirements
of concentrated shellfish production; of the Act, and which are in established use

(xiii) The discharge shall not occur in a for the production or rice, cranberries, or
component of the National Wild and Scenic other wetland crop species.
River System; Note: The provisions of paragraphs

(d)(3)(i) (B) and (C) of this section apply to
areas that are in established use exclusively
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for wetland crop production as well as areas redistributionof surface materials byblading,
in established use for conventional grading,or other means to fill inwetland areas
wetland/non-wetland crop rotation (e.g., the is not plowing. Rock crushing activities
rotations of rice and soybeans) where such which result in the loss of natural drainage
rotation results in the cyclical or intermittent characteristics, the reductionof water storage
temporary dewatering of such areas, and recharge capabilities, or the overburden

(D) The discharge of dredged or fill of natural water filtration capacities do not
material incidental to the emergencyremoval constitute plowing. Plowing, as described
of sandbars, gravel bars, or other similar above, will never involve a discharge of
blockages which are formed during flood dredgedor fill material.
flows or other events, where such blockages (5) Seeding means the sowing of seed and
close or constrict previously existing placement of seedlings to produce farm,
drainageways and, if not promptlyremoved, ranch, or forest crops and includes the
would result in damage to orloss of existing placement of soil beds for seeds or seedlings
crops or would impairor preventtheplowing, on established farmand forestlands.
seeding, harvestingorcultivatingof crops on (e) Federal projects which qualify under
land in established use for crop production, the criteria contained in section 404(r) of the
Such removal does not include enlarging or Act are exempt from section 404 permit
extending the dimensions of, or changing the requirements, but may be subject to other
bottom elevations of, the affected StateorFederal requirements.
drainageway as it existed prior to the
formation of the blockage. Removal m_;:: be
accomplished within one year after such
blockages are discovered in order to be
eligible for exemption.

(ii) Minor drainage in watersof the United
States is limited to drainage within areas that

O are part of an established farming orsilviculture operation, lt does not include
drainage associated with the immediate or
gradual conversion of a wetland to a
non-wetland (e.g., wetland species to upland
species not typically adequate to life in
saturated soil conditions), orconversion from
one wetland use to another (for example,
silviculture to fanning). In addition, minor
drainage does not include theconstruction of
any canal, ditch, dike or other waterway or
structure which drains or otherwise
significantly modifiesa stream, lake, swamp,
bog or any other wetland or aquatic area
constituting waters of the UnitedStates. Any
discharge of dredged or fill material into the
waters of the United States incidental to the
construction of any such structure or
waterway requires a permit.

(4) Plowing means ali forms of primary
tillage, including moldboard, chisel, or
wide-blade plowing, discing, harrowing, and
similar physical means used on farm, forest
or ranch land for the breaking up, cutting,
turning over,or stirringof soil toprepare it for
the planting of crops. Plowing does not
include the redistribution of soil, rock, sand,
or other surficial materials ina manner which

( _ changes any areaof the waters of _heUnited
States to dryland. For example, the
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SECTION 4. CLEAN WATER AC' .,r'.(SECTION 404)
AND RIVERS AND HARBORS ACT

(SECTIONS 9 AND 10) UPDATE

The update section of the Clean Water Act (Section 404) and the Rivers and Harbors
Act (Sections 9 and 10) Reference Book generally includes proposed changes to the statute
or regulatory program. In addition, policy statements, interagency agreements, and other
supplementary material are provided when pertinent.

Definition of "Waters of the United States"

On April 22, 1991, the EPA published a planned Notice of Proposed Rulernaking in
the Federal Register (56 FR 18008) regarding the definition of the "waters of the United
States." This action would revise the definition by adding four examples to those currently
contained under that definition. The intent is to clarify aspects of the current definition
which define waters, "the use, degradation or destruction of which would or could affect
interstate or foreign commerce," as waters of the United States.

O Wetlands ControversyOn January 10, 1989, the EPA, Corps, DO1, and DOA adopted an interagency
document titled the "Federal Manual for Identifying and Delineating Jurisdictional
Wetlands" (1989 Manual) to provide guidance for identifying and delineating wetlands
for various purposes, including determining wetlands under the jurisdiction of the CWA
§ 404 regulatory program. Fattners and developers opposed this 1989 Manual, charging
that it would cause non-wetland areas to be regulated. In response to their opposition, two
bills have been drafted (H.R. 1330 and S. 1463, the Comprehensive Wetlands Conserva-
tion and Management Act of 1991) that would rank wetlands according to ecological
value, restrict EPA's role in the regul'ltory process, and allow developers to destroy a
wetland if mitigation activities (i.e., restoration or creation of an equivalent wetland) are
performed. Alternatively, another bill (H.R. 251, the Wetlands No Net Loss Act of 1991)
reflects the views of the environmental community by setting forth stronger government
measures to halt the loss of the nation's wetlands. This bill would strengthen CWA § 404.
As of this writing, these three bills were still in either the House or Senate.

As a part of the originating agencies' response to this controversy, the EPA, Corps,
DOI, and DOA published proposed revisions to the 1989 Manual in the Federal Register
on August 14, 1991 (56 FR 40446) for review and comment. Based on two years of
experience in implementing the 1989 Manual and on comments received from the public,
a number of concerns are identified and are addressed in the proposed revisions to the
manual. These concerns were:

®
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• Concern that wetlands' determinations were based on less than
ali three of the basic parameters (i.e., hydrology, vegetation,

IP'

and soils) and in some cases on only one parameter;

• Concern with the concept that seven days of wetness is not
enough to create a wetland;

• Concern that areas that are dry at the surface (potentially ali
year round) are considered wetlands based on the presence of
water as deep as 18 inches below the surface;

• Concern that urider the 1989 Manual wetlands' hydrology
could be considered demonstrated even without strong
evidence of the presence of water;

• Concern that actual conditions in the field are not accurately
reflected by the method by which the growing season is
determined in the 1989 Manual; and

• Concern that the 1989 Manual was developed without
meaningful public input.

Once comments are received and analyzed, the agencies believe that it would be
appropriate and in the public interest to include parts of the final manual in the CFR.
Notice of the specific proposed regulatory language will be published in the Federal
Register for ftlrther public comment.

Written public comments on the August 14, 1991 proposed revisions to the 1989
Manual were originally requested on or before October 15, 1991. The comment period
was extended to January 21, 1992, on December 19, 1991 (56 FR 65964).

We_and Identification and Delineation Rule--Proposed Rule

On December 19, 1991 (56 FV 65964), an interagency group composed of the Corps,
Soil Conservation Service (SCS), and EPA issued a proposed rule to include portions of
the "Federal Manual for Identifying and Delineating Jurisdictional Wetlands" (Proposed
revisions: August 14, 1991--described above) into the regulations covering the agencies'
wetland protection programs° Final regulations incorporated into the respective agencies'
programs will be consistent with the final revised manual. The Corps, SCS, and EPA
anticipate that the proposed changes will increase public awarel_ess of the agencies'
wetlands identification and delineation procedures.

Specifically, the agencies propose to add a new section to their regulations which
would describe the identifying characteristics of wetlands (i.e., wetlands hydrology,
hydrophytic vegetation, and hydric soils). Under the proposal, reference to this new
section and the federal manual would be added to each agencies' current regulatory
definition of wetlands. The Corps proposes to go one step further and amend the CFR to

include the entire final revised federal manual as an appendix to its regulations. Although @
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the regulations proposed are designed to be consistent with the wetlands delineation

O manual, the agencies stress that the regulations, when finalized, should not be applied to
actual identification and delineation of wetlands without the use of finalized manual.

Because the two documents are intended to be used together (or to be complementary),
the agencies will consider comments on both documents together when developing the
final versions. In addition, the agencies desire conmlents on various alternative ap-
proaches considered for the proposed rule including the addition of a definition for hydric
soils. The notice established a comment deadline of January 21, 1992, for the proposed
regulations and the proposed manual.

®
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EXECUTIVE OFFICE OF THE PRESIDENT

O COUNCIL ON ENVIRONMENTAL QUALITY
722 JACKSON PLACE, N.W.

WASHINGTON, D.C. 20006

November 17, 1980

MEMORANDUM FOR HEADS OF AGENCIES

SUBJECT: Guidance on Applying Section 404 (r) of the Clean Wate_- Act

To Federal Projects Which Involve the Discharge of Dredged

or Fill Materials into Waters of the U.S., Including

Wet Iands

I. Introduction

This memorandum establishes procedures for coordinating agency views and

formulating Administration policy prior to requesting Congressional action on

projects that may be subject to Section 404(r) of the Clean Water Act (Federal

Water Pollution Control Act, as amended). The memorandum is also in further-

ance of Executive Order 12088, Federal Compliance with Pollution Control

Standards. The Order establishes a policy that the heads of federal agencies

will ensure that all. necessary actions are taken for the prevention, control

O and abatement of environmental pollution with respect to federal facilities
and activities under the control of the agency.

The above procedures will ensure that timely and adequate environmental

information is available and is considered by an agency before an agency

requests authorization or funding from the Congress for federal projects

involving the discharge of dredged or fill material and before an agency

actually discharges any dredged or fill material. These procedures will also

ensure that the Corps and EPA, the two agencies with special expertise and

jurisdiction over Section 404 of the Clean Water Act, will carefully review

each proposed project which may be subject to the provisions of Section 404 (r)

of the Clean Water Act, and that the written views of these two agencies w]il

be transmitted to OMB and to the Congress. Finally, these procedures will

ensure that a coordinated Administration position can be developed prior to

initiating projects which may be subject to Section 404 (r), in part through

CEQ's predecision referral process for environmentally unsatisfactory propos-

als and OMB's legislative and budget processes.

II. _ '

Section 404 (r) provides that federal construction projects which are spe-

cifically authorized by Congress must comply with Sect]on 307; effluent stand-

0
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ards or prohibitionsbut are not subject to regulation under Sections 301, 402, O

or 404 of the Act (the U.S. Army Corps of Engineers permit program for the

discharge of dredged or fill material) if:

"...information on the effects of such discharge, including con-

sideration of the guidelines developed under subsection (b)(i) of

this section, is included in an environmental impact statement for

such project pursuant to the National Envirorumental Policy Act of

1969 and such environmental impact statement has been submitted to

Congress before the actual discharge of dredged or fill material

in connection with the construction of such project and prior to

either authorization of such project or an appropriation of funds

for such construction. "

In order to satisfy this provision, it is important: that the .environmental

impact statement process be completed before requests for authorizations and

appropriations are approved by Congress for federal projects which will in-

volve the discharge of dredged or fill material in waters of the United States,

including wetlands, and before actual discharges occur. Completion of the

environmental impact statement process includes resolution of any predecision

referrals under the NEPA Regulations (40 CFR 1504), E.O. 11514, as amended,

and related policies and procedures.

Federal projects not specifically authorized by Congress are not candi-

dates for e,gemption under Section 404(r) and can be prohibited by or otherwise

subject to regulation under nationwide, general, or individual permit require-

ments.

Agencies shall therefore take the following actions, where applicable, to

meet requirements of the Clean Water Act and the National Environmental Policy

Act :

I. As part of their responsibilities under the National Environmental

Policy Act (NEPA), the Army Corps of Engineers and the Environmental

Protection Agency shall review all environmental impact statements

on direct federal proposals involving discharge of dredged or fill

ruaterial to examine: (a) whether the environmental impact statement

contains the requisite information on proposed discharges; and (b)

whether the proposal is consistent with the guidelines developed by

EPA in conjunction with the Corps under subsection 404(b) (I) of the

Clean Water Act. In addition to filing draft and final envirorm_ental

impact statements with the Office of Environmental Review of EPA,

therefore, each agency shall also send copies of the relevant impact
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statements directly to the appropriate EPA Regional Administrator(s)

O shall be consulted regarding Section 404 matters during preparation of

an EIS by a District or Division Engineer, and both the Regional

Administrator(s) and District Engineer(s) shall be consulted

concerning such matters during preparation of an EIS by another

Federal agency.

2. If an agency wishes to apply Section 404(r) to a proposal which has

been the subject of an environmental impact statement filed prior

to the date of this memorandum, the agency shall, prior to

requesting any further OMB clearance or Congressional approval,

request EPA and the Corps of Engineers to review the environmental

impact statement (for adequacy and consistency as specified in

Paragraph 1 above). EPA and Corps officials shall normally transmit

their comments within 15 days of receiving the statement for this

purpose. Upon completion of the review and before seeking further

OMB clearance or Congressional action on the proposal, the

requesting agency shall allow an additional 15 days for either EPA

or the Corps to refer any environmentally unsatisfactory proposals

or parts thereof to CEQ for its predecision referral process under

40 CFR Part 1504.

3. If, in the judgment of the EPA or the Corps, or both agencies, an

O impact statement (draft, final, or supplement) does not contain the
requisite information or is inconsistent with the Section 404 (b) (i)

guidelines, these conclusions shall be forwarded in writing to the

agency proposing the project. These conclusions should be included

in EPA's or the Corps's overall comments on the environmental impact

statement. The proponent agency shall consider and address these

written conclusions and, if appropriate, reevaluate or revise its

proposed action and alternatives.

In some cases, the environmental impact statement contains adequate

information on the effects of the discharge, but EPA or the Corps

state in their comments that the proposal is not consistent or

otherwise in compliance with Section 404(b)(I) guidelines. Irl such

cases, for statements filed after the date of this memorandum, the

Cover Sheet and Sunaq_ary of the environmental impact statement shall

contain the f_llowing sentence:

"The EPA/the Corps (as appropriate) has determined that this project

as proposed is not consistent or otherwise in compliance with the

Section 404(b)(I) guidelines of the Clean Water Act."
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In all cases, the proponent agency shall ensure that the written conclu-

sions of EPA or the Corps are included in or attached to the environ-

mental impact statement, clearly identified, circulated with the

statement, and submitted to the Congress prior to requesting either

authorization or appropriation of funds and prior to actual discharge.

4. In some cases, an environmental impact statement will not provide a

sufficient basis to determine whether the Section 404(r) exemption

applies to a proposal (for example, an authorization proposal which

occurs long before the project is designed). In other cases the

proponent agency does not intend for the requisite Section 404(r)

information to be included in the EIS, or the proponent agency

agrees with EPA or the Corps that impact statement does not include

adequate information about or otherwise comply with the Section

404(b) (i) guidelines. In all such cases, for statements filed after

the date of this memorandum, the Cover Sheet and the Summary of the

environmental impact statement shall contain the following

sentence :

"The information in this environmental impact statement does not

constitute adequate information on the effects of such discharge,

within the meaning of Section 404(r) of the Clean Water Act, i

including consideration of the guidelines developed under subsec-

tion 404(b) (I) ."

When this sentence is made part of an EIS, discharges are subject

to the Section 404 permit requirements or to future authorizations

or appropriations with the application of Section 404(r). If the

agency plans to utilize Section 404(r) to obtain an exemption from

the Section 404 permit process for such discharge, the EIS shall

provide an estimate of when such authorization will be sought. The

possibility of a project becoming exempt under Section 404(r)

remains open in such cases as long as the discharge has not

occurred, provided that the EIS can be revised to contain adequate

information within the meaning of Section 404(r) related to the

Section 404(b) (I) guidelines and that the project is consistent with

the Section 404(b)(I) guidelines.

A,S <
GUS SPETH

Cba irman
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December 14, _989 (54 FR 51319 - 51322)

Q
ENVIRONMENTALPROTECTION AGENCY

DEPARTMENTOF DEFENSE

Department of the Army

Memorandum of Agreement Concerning the Determination of Mitigation Under tile Clean
WaterAct Section 404(b)(1) Guidelines

AGENCY: EnvironmentalProtection Agency, EPA;Departmentof the Army, DOD.

ACTION: Notice.

SUMMARY: Notice is hereby given that pursuant to their authorities under the Clean Water
Act (33 U.S.C. 1251et seq.), the Assistant Administrator for Waterof the Environmental
Protection Agency and the Assistant Secretary of the Army (Civil Works)have entered into a
Memorandum of Agreement which articulates the policy and procedures to be used in the
determination of the type and level of mitigation necessary to demonstrate compliance with the
Clean Water Act section 404(b)(1) Guidelines.

O DATES: The effective date of this Memorandum of Agreement is December 15, 1989.

: ADDRESSES: Copies of this Memorandum of Agreement are available from:

Office of Wetlands Protection (A-104F),
U.S. Environmental Protection Agency,
401 M Street, SW.,
Washington, DC 20460

Office of the Assistant Secretary of the Army (Civil Works),Department of the Army,
Room 2E569, The Pentagon,
Washington,DC 20310-0103

Headquarters, U.S. Army Corps of Engineers (CE-CW-OR),
20 Massachussetts Avenue,NW.,
Washington, DC 20314-1000.

FOR FURTHER INFORMATION CONTACT: Suzanne Schwartz.of the Environment',d

Protection Agency at the address given above; telephone 202/475-7799, (FTS) 475-7799; or
David Barrows of the Department of the Army at the address given above; telephone
202/695-1376, (Frs) 695-1376.

0
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SUPPLEMENTARY INFORMATION: The Memorandum of Agreement (MTA) between q_

the Environmental Protection Agency and the Department of the Army Concerning the

Determination of Mitigation Under the Clean Water Act section 404(b)(1) Guidelines

artictdates the policy and procedures to be used in the determination of the type and level of

mitigation necessary to demonstrate compliance with the Clean Water Act section 404(b)(1)

Guidelines. The MtA published today provides general guidance to Corps and E'PApersonnel
ota implementing the Guidelines published at 40 CFR 230.10 pursuant to section 404(b)(1) of

the Clean Water Act. lt does not impose requirements on or otherwise affect the rights of public

parties, which continue to be determined by reference to applicable statutory and regulatory
provisions. Consequently, the MtA qualifies as an "interpretative rule" and a "general

statement of policy," which are exempted from the notice-and-comment requirements of the

Administrative Procedure Act. Therefore the MtA has been made effective 30 clays after its

date of signature. (See also 5 U.S.C. 553(b)(3)(B), discussing the waiver of prior notice and

comment when such process is found by the agency for good cause to be impracticable,
urmecessary or contrary to the public interest.)

LaJuana S. Wiicher,

Assistant Administrator for Water.

Robert W. Page,

Assistant Secr_ary of the Army (Civil Works).

Memorandum of Agreement Between the Environmental Protection Agency and the ll_
Department of the Army Concerning the Determination of Mitigation Under the Clean
Water Act

Section 404(b)(1) Guidelines

I. Purpose

The United States Environmental Protection Agency (EPA) and the United States Department
of the Army (Army) hereby articulate the policy and procedures to be used in the determination

of the type and level of mitigation necessary to demonstrate compliance with the Clean Water Act

(CWA) section 404(b)(1) Guidelines ("Guidelines"). This Memorandum of Agreement (MTA)

expresses the explicit intent of the Army and EPA to implement the objective of the CWA to

restore and maintain the chemical, physical, and biological integrity of the Nation's waters,

including wetlands. This MtA is specifically limited to the section 404 Regulatory Program and

is written to provide clarification for agency field personnel on the type and level of mitigation
required to demonstrate compliance with requirements ha the Guidelines. The policies and
procedures discussed herein are consistent with current section 404 regulatory practices and are

provided in response to questions that have been raised about how the Guidelines are implemented.

Although the Guidelines are clearly applicable to ali discharges of dredged or fill material,

including general permits and Corps of Engineers (Corps) civil works projects, this MtA focuses

®
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on standard permits (33 CFR 325.5(b)(1)). l This focus is intended solely to reflect the unique
Q procedura1aspects associated with the review of standard permits, and does not obviate the need

for other regulated activities to comply fully with the Guidelines. EPA and Army will seek to
develop supplemental guidance for other regulated activities consistent with the policies and
principles established in this document.

'IlaisMtA is adirective for Corps andEPA personnel andmust be adhered to when considering
mitigation requirements for standard permit applications. The Corps will use this MtA when
making its determination of compliance with the Guidelines with respect to mitigation for standard
permit applications. EPA will use this MtA in developing its positions on compliance wi_ the
Guidelines for proposed discharges and will reflect this MtA when commenting on standard
permit applications.

II. Policy

A. The Council on EnvironmentalQuality (CEQ) has defined mitigation in its regulations at
40 CFR 1508.20 to include: avoiding impacts, minimizing impacts, rectifying impacts, reducing
impacts over time, and compensating for impacts. 'IlaeGuidelines establish environmental criteria
which must be met for activities to be permitted under section 404.2 The types of mitigation
enumerated by CEQare compatiblewith the requirements of the Guidelines; however, as apractical
matter, they can be combined to form three general types: Avoidance, minimization and compen-
satory mitigation. The remainder of tiffsMtA will speak in terms of these more general types of
mitigation.

0
B. The Clean Water Act and the Guidelines set forth a goal of restoring and maintaining

existing aquatic resources. The Corps will strive to avoid adverse impacts and offset unavoidable
adverse impacts to existing aquatic resources, and for wetlands, will strive to achieve a goal of no
overall net loss of values and functions. In focusing the goal of no overall net loss to wetlands
only, EPA and Army have explicitly recognized the special significance of the nation's wetlands
resources. This special recognition of wetlands resources does not in any manner diminish the
value of other waters of the United States, wlfich are often of high value. All waters of the United
States, such as streams, rivers, lakes, etc., will be accorded the full measure of protection under
the Guidelines, including the requirements for appropriate and practicable mitigation. The
determination of what level of mitigation constitutes "appropriate" mitigation shall be based on
the values and functions of the aquatic resource that will be impacted. This determination shall
not be basedupon characteristics of the proposed project such as need, societal value, or the nature
or investment objectives of the project's sponsor. "Practicable" shall be defined as in Sec.

1 Standardpermitsarethoseindividualpermitswhichhavebeenprocessedthroughapplicationof theCorps
publicinterestreviewprocedures(33CFR325)andEPA'ssection4040a)(1)Guidelines,includingpublicnotice
andreceiptofcomments.Standardpermitsdonotincludelettersofpermission,regionalpermits,nationwide
permits,orprogranmaaticpermits.
2 (exceptwheresection404(Io)(2)applies).
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230.10(a)(2) of the Guidelines. However, the level of mitigation determined to be appropriate B
and practicable under See. 230.1o(d) may lead to individual permit decisions which do not fully
meet this goal because the mitigation measures necessary to meet this goal are not feasible, not
practicable, or would accomplish only inconsequential reductions in impacts. Consequently, it is
recognized that no net loss of wetlands functions and values may not be achieved in each and every
permit action. However, it remains a goal of the Section 404 regulatory program to contribute to
the national goal of no overall net loss of the nation's remaining wetlands base. EPA and Army
are corlunitteed to working with others through the Administration's interagency task force and
other avenues to help achieve this national goal.

C. In evaluating standard section 404 permit applications, as a practical matter,
information on ali facets of a project, including potential mitigation, is typically gathered
and reviewed at the same time. Notwithstanding this procedural approach, the Corps will,
except as indicated below, first make a determination that potential impacts have been
avoided to the maximum extent practicable; remaining unavoidable impacts will then be
mitigated to the extent appropriate and practicable by requiring steps to minimize impacts
and, only as a last resort, compensate for aquatic resource values. This sequence will be
considered satisfied where the proposed mitigation is in accordance with specific provi-
sions of a Corps and EPA approved comprehensive plan that ensures compliance with the
compensation requirements of this MtA, as set forth at section II.B (examples of such
comprehensive plans may include Special Area Management Plans, Advance Identifica-
tion areas (section 230.80), and State Coastal Zone Management Plans). In some circum-

stances, it may be appropriate to deviate from the sequence when EPA and the Corps I_
agree the proposed discharge is necessary to avoid environmental harm (e.g., to protect a
natural aquatic community from saltwater intrusion, chemical contamination, or other
deleterious physical or chemical impacts), or EPA and the Corps agree that the proposed
discharge can reasonably be expected to result in environmental gain. This environmental
gain must be solely attributable to the project itself, exclusive of benefits which may accrue
from proposed compensatory mitigation.

In determining "appropriate and practicable" measures to offset unavoidable impacts, such
measures should be appropriate to the scope and degree of those impacts and practicable in terms
of cost, existing technology, and logistics in light of overall project purposes. The Corps will give
full consideration to the views of the resource agencies when making this determination.

1. Avoidance.3 Section 230.10(a) allows permit issuance for only the least environmentally
damaging practicable alternative.4Thethrust of this sectionon alternatives is avoidance of impacts.
Section 230.10(a)(1) requires that, to be permittable, an altemative must be the least environmen-
t._ , . __ -- •

3 AvoidanceasusedinthisMOAdoesnotincludec_npensatorymitigation.
"_' It is importanttorecognizethattherearecircumstanceswheretheimpactsoftheprojectaresosignificantthat
evenffalternativesarenotavailable,thedischargemaynotbepermittedregardlessofthecompensatorymitigation
proposed(40EFR230.10(e)).
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O tally damaging practicable alternative, In addition, Sec. 230.10(a)(3) sets forth rebuttablepresumptions that (1) altematives for non-water dependent activities that do not involve si_cial

aquatic sites s are available and (2) alternatives that do not involve special aquatic sites have less

adverse impact on the aquatic environment. Compensatory mitigation may not be used as a method

to reduce environment',d impacts on the selectit_ of the least envirozm_entally dam aging practicable

altematives for _e purposes of requirements under Sec. 230.10(a).

2. Minimization. Section 230. lO(d) states that appropriate and practicable steps to minimize

the adverse impacts will be required through project modifications and pemait conditions. Subpart

H of the Guidelines describes several (but not all) means for minimizing impacts of an activity.

3, Compensatory Mitigation. Appropriate and practicable compensatory mitigation will be

required for unavoidable adverse impacts which remain after all appropriate and practicable

minimization has been required. Comper_satory actions (e.g., restoration of exist.ing degr;_ded

wetlands or creation of man-made wetlands) should be undertaken, when practicable, in areas

adjacent or contiguous to the dischargz site (on-site compensatory mitigation). If on-site compen-

satory mitigation is not practicable, off-site compensatory mitigation should be.undertaken in the

same geographic area (i,e., in close physical proximity and, to the extent possible, the sante

watershed). In determining compensatory mitigation, the functional values lost by the _source to

be mapacted must be considered, In most cases, in- kind compensatory mitigation is preferable to

out-of-kind. There is continued uncertainty regardh'_g the success of wetland creation or other

habitat development. Therefore, in detem_ining the nature and extent of habitat development of
this type, careful consideration should be given to its likelihood of success. Because the likelihood

O of success is greater and the impacts to potentially valuable uplands are reduced, restoration should
be the first option considered.

In the situation where the Corps is evaluating a project where a permit issued by another agency

requires compensatory mitigation, the Corps may consider that mitigation as part of the overall

application for purposes of public notice, but avoidance and minimization shall sti]_Ibe sought.

Mitigation banking may be an acceptable form of compensatory mitigation under specific

criteria designed to ensure an environmentally successful bank. Where a mitigation bank has been

approved by EPA and the Corps for purposes of providing compertsatory mitigation tbr specific
identified projects, use of that mitigation bank for those particular projects will be considered as

meeting the requirements of section II.C.3 of this MtA, regardless of the practicability of other

forms of compensatory mitigation. Additional guid,'mce on mitigation banking will be provided.

Simple purchase or "preservation" of existing wetlands resources may in only exceptional

circumstances be accepted as compensatory mitigation. EPA and Army will develop specific
_,n.ddancefor preservation in the context of compensatory mitigation at a later date.

5 Specialaquaticsitesh:tclude,sanctuariesa.ndrefuges,wetlands,mudflats,vegetat_t shallows,coralreefsa.nd
rifflepoolcomplexes.
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III. Other Procedures

A. Potential applicants for major projccts should be cncouraged to arrange preapplication
meetings with the Corps and appropriate federal, stateor Indian tribal,and local authoriOes to
determine requiremerlts and docmnentation required for proposed permit evaluations. As a result
of such meetings, the applicant often revises a proposal to avoid or minimize adverse impacts after
developing an understanding of the Guidelines requirements by which a future section 404 permfl
decision will be made, in addition to gaining an understanding of other state or tribal, or local
requirements.

B. In achieving the goals of the CWA, the Corps will strive to avoid adverse impacts and offset
unavoidable adverse impacts to existing aquatic resources. Measures which can accomplish this
can be identified only through resource assessments tailored to the site performed by qualified
professionals because ecological characteristics of each aquatic site are unique. Functional values
should be assessed by applying aquatic site assessment techniques generally recognized by experts
in the field and/or the best professional judgment of federal and state agency representatives,
provided such assessments fully consider ecological functions included in the Guidelines. The
objective of mitigation for unavoidable impacts is to offset environmental losses. Additionally for
wetlands, such mitigation will provide, at a minimum, one for one functional replacement (i.e., no
net loss of values),6 with an adequate margin of safety to reflect the expected degree of success
associated with themitigation plan, recognizingthat thisminimum requir:'mentmaynot be relevant rill
in some cases, as discussed in section II.B of tiffsMOA.

C. The Guidelines are established as the environmental standard for section 404 permit
issuance under the CWA. Aspects of a proposed project may be affected through a determination
of requirements needed to comply with the Guidelines to achieve these CWA environmental goals.
Other reviews, such as NEPA and the Corps public interest review, cannot be used to nullify any
Guildelines requirements or to justify less rigorous Guidelines evaluations.

D. Monitoring is an important aspect of mitigation,especially in areas of scientific uncerlainty.
Mo:dtoring should be directed toward determining whether pertnit conditions are complied with
and whether the purpose intended to be served by the condition is actually achieved.

Any time it is detern_inedthat a perrnittee is in non-compliance with mitigation requirements
of the permit, the Corps will t_e action in accordance with 33 CFR part 326. Monitoring should
not be required for purposes other than these, although information forother uses may accrue from
the monitoring requirements, For projects to be permitted involving mitigation with higher levels

6 inmostcasesaminimumof I to 1 acreagereplacementofwetlandswillberequiredto achievenonetlossof
values.However,thisratiomaybegreaterwherethefunctionalvaluesoftheareabeingimpactedaredemonstrably
high.Conversely,theratioma),belessthan1to 1forareas,,,,'herethefunctionalvat,msassociatedwiththearea
beingimpactedaredemonstrablylowandthelikelihoodofsuccessassociate..dwiththemitigationproposalishigh.
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O of scientific uncertainty, such as some forms of compensatory mitigation, long term monitoring,reporting and potential remedial action should be ,equired. This can be required of the applicant
through permit conditions.

E. Mitigation requirements shall be conditians of standard section 404 permits. Army
regulations authorize mitigation requirements to be added as special conditions to an Army permit

to satisfy legal requirements (e.g., conditions necessary to satisfy the Guidelines) (33 CFR

325.4(a)). This ensures legal enfbrceability of the mitigation conditions and enhances the level of

compliance. If the mitigation plan necessary to ensure compliance with the Guidelines is not
reasonably implementable or enlbrceable, the _rnait shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the statutory

or regulatory authorities ot" the agencies involved. Furthermore, formal policy guidance on or
interpretation of this document shall be issued jointly.

G. This MOA shall t_e effect thirty (30) days after the date of the last signature below, and
will apply to those completed standard permit applications which are received on or after the

effective date. This MOA may be modified or revoked hy agreement of both parties, or revoked
by either party alone upon six (6) months written notice.

Dated: November 14, 1989.

Robert W. Page,
Assistant Secretary of the Army (Civil Works).

O Dated: November 15, I989.
LaJuana S. Wilcher,

Assistant Adrninistrator for Water Environmental Protection Agency.
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