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A. BACKGROUND

Since the Second World War, the use of nuclear energy for peaceful purposes
has expanded rapidly in many nations. At the same time, there has been
concern that nuclear materials have the potential to cause injury and property
damage. For this reason, nuclear operators have always been required by
national regulatory authorities to exercise special precautions in the
operation of their facilities.

However, zero risk is not attainable in the operation of any facilities,
including nuclear facilities, and several governments have passed legislation
which requires some classes of nuclear facility operators to maintain third
party liability insurance. The usual structure of this legislation involves
compulsory private sector insurance up to some specified maT-iipiim level and
government involvement in compensation above this level. This type of
legislation seeks to ensure that funds will be available for the compensation
of members of the public for loss due to injury or property damage sustained
in the event of a nuclear incident at a nuclear installation.

For example, in 1957, the United States Congress passed the Price-Anderson Act
which requires operators of nuclear installations to maintain third party
liability coverage. In 1960, the Paris Convention on Third Party Liability in
the Field of Nuclear Energy was adopted in the framework of the Organization
for Economic Cooperation and Development and now has 14 contracting parties.
The Vienna Convention of 1963 relating to Civil Liability for Nuclear Damage
was adopted in the framework of the International Atomic Energy Agency and has
been signed by ten countries.

At that time Canada considered it was too remote from Europe to be affected by
nuclear incidents occurring there, and none of the European Conventions has
been signed or accepted by the Canadian government. However, in an early
measure the government undertook to indemnify parties involved with the
development of the nuclear industry against damages arising from a nuclear
accident. This was done in 1960 through an Order-in-Council (PC-1960-555),
with the provision that the indemnity was only for parties whose work was
related to the projects of Atomic Energy of Canada Limited.

During the 1960's, other parties such as provincial utilities and universities
began to make use of nuclear energy, and it became appropriate to provide a
wider third party nuclear liability mechanism in Canada. To this end, federal
legislation was drafted which emerged as the Nuclear Liability Act in 1970.

In the Act, the operator of a nuclear installation was made absolutely liable
in the event of an accident. This meant that all claims would be channelled
to the operator, and component manufacturers could not be held responsible if
their products contributed to an accident. In addition, claimants would only
have to show damage resulting from an accident and would not have to prove
negligence on the part of the operator. In return for the burden placed on
the operator, the Act limited his liability to a maximum of $75 million.
These features of the Canadian Act were also found in liability legislation
adopted in other countries.
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Although the Act received Royal Assent in 1970, it was not proclaimed until
October 11, 1976. The six-year interval between Royal Assent and Proclamation
occurred because of delays in negotiating the insurance coverage and the
wording of the resultant insurance policy form. These negotiations with the
insurance industry finally led to the approval of one consortium, the Nuclear
Insurance Association of Canada (NIAC), which agreed to act as insurer under
the Act and developed, in consultation with the government, a policy form and
an administrative structure which were acceptable.

Neither the resultant wording of the policy nor the insurance structure was in
exact agreement with the structure originally envisaged under the Act. This
was because NIAC initially did not have sufficient underwriting capacity
available to provide the full amount of insurance for all installations, and
was not willing to insure the full "span of risks" specified in the Act.

In particular, although NIAC covered "bodily injury" it declined to cover
"personal injury", a broader definition of injury which covers economic
losses. In addition, NIAC would not cover damages resulting from the normal
operations of designated nuclear installations. As a result of the discussion
of these problems, a compromise was reached which is embodied in the
"Reinsurance Agreement11 between NIAC and the Minister of Energy, Mines and
Resources on behalf of the government of Canada. The Reinsurance Agreement
describes the coverage which the government ultimately provides for personal
injury which is not bodily injury, for injury or damage resulting from "normal
emissions" which are within the limits allowed by the facility licence, and
the "supplementary insurance" which is required by the Act.

By January 1, 1979, NIAC had acquired sufficient insurance capacity to begin
providing the entire $75,000,000 of coverage specified in the Act, thereby
diminishing the government's supplementary insurance, but NIAC has not changed
its position on personal injury or on normal operations.

It was suggested by the Minister at the time the Act was proclaimed that it
should be examined after five years to determine if any changes would be
desirable in light of experience in its administration. In 1982 such a review
was begun even though there had not been a claim under the Act.

B. REVIEW OF THE ACT

The review of the Act has progressed in stages. The first stage was conducted
by the staff of the Atomic Energy Control Board (AECB) and catalogued
previously identified difficulties with the Act. The second stage was a
preliminary examination of the Act by an Interdepartmental Working Group
(IWG).

The IWG was formed in 1982 at the direction of the President of the AECB. It
was instructed to review all matters relating to the administration of, and
experience with, the Act and to examine these matters in as much detail as was
required to resolve each point raised during the review. The IWG was composed
of representatives of the AECB (which administers the Act), the Department of
Energy, Mines and Resources, the Department of Finance, the Department of
Insurance, the Department of Justice, and the Treasury Board Secretariat.
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At the beginning of its examination, the IWG posed a number of questions to be
addressed. In addition, a letter inviting comments on the Act was sent to all
"operators" of "nuclear installations" and to the private sector insurer. The
questions raised and comments received were taken into account during the
drafting of a Consultative Document, which was distributed for comment in 1984
to a wider public of individual citizens and interested groups.

These public comments were carefully considered by the IWG which then
consolidated its findings and prepared this report for the President of the
AECB.

C. PURPOSE AND OPERATION OF THE ACT

The Act ensures that funds are available from all operators of nuclear
facilities to provide financial compensation to third parties for injuries or
damages suffered as a result of a "nuclear incident"; at the same time the Act
provides protection to the operators by limiting their related liability. The
Act limits the total amount payable by the operator in respect of damages
arising from a particular nuclear incident to $75,000,000. Larger amounts may
be authorized by Parliament. The Act also protects persons other than
operators. For example, it protects suppliers of fuel and components used in
nuclear reactors by channelling all liability arising from a nuclear incident
to the operator, and by barring the operator from suing such other persons in
respect of liability arising from a nuclear incident.

The Act alters the normal legal burden of proof for a claimant by establishing
that the operator's duty is to secure that no injury or damage to any person
or property arises as a result of any of the conditions described in section 3
of the Act. A breach of that duty will, in appropriate circumstances, create
a right to make a claim under the Act, thus eliminating the claimant's need to
prove negligence to claim for damages. A claimant need prove only that the
injury or damage was caused by the nuclear incident for which the operator is
liable.

Since the combined effects of sections 3, 4 and 11 of the Act are to make the
operator, and only the operator, absolutely liable for personal injury and
property damage, payments in respect of such injury and damage should be made
relatively quickly and without the need for litigation to establish such
things as negligence on the part of the operator.

The Act also determines which operator is responsible for injury or damage
occasioned inside Canada as a result of a nuclear incident involving "nuclear
material" in transit to or from a nuclear installation in Canada.

Although Canada has no mobile nuclear installations, the Act covers nuclear
installations which may be mobile, such as nuclear powered ships.

Where the Governor-in-Council is of the opinion that claims arising as a
result of a nuclear incident could exceed $75,000,000 or, under the
circumstances, it is in the public interest to provide special measures for
compensation, the Governor-in-Council shall, by proclamation, declare that
Part 2 of the Act applies and establish a Nuclear Damage Claims Commission. A
Claims Commission is empowered by the Act to hear and determine every claim



brought before it for compensation arising out of a nuclear incident, as well
as to determine the amount of that claim.

The AECB administers the Act; it designates the nuclear installations that are
subject to the Act; it determines who is the operator of the nuclear
installation by issuing a "licence" pursuant to the Atomic Energy Control Act;
and it determines the amount of "basic insurance fixed", with the
approval of the Treasury Board.

Pursuant to the Act's definition of nuclear installation, a particular
facility is designated as a nuclear installation if the nuclear material in it
can achieve criticality, i.e., if it can produce a nuclear chain reaction
capable of sustaining itself without a source of additional neutrons. This is
the reaction that powers nuclear reactors, and thus nuclear reactors are
designated without exception. In addition, nuclear material processing plants
which contain nuclear material that has the potential to achieve criticality
accidentally are also designated. To date, no nuclear waste management or
disposal site has been granted a licence which allows such a site to have
sufficient nuclear material to require its designation under the Act. The Act
defines nuclear material as fissionable material and its products. It
specifically excludes such items as medical or industrial radioisotopes,
unirradiated natural uranium, and depleted uranium.

Section 15 of the Act contains the requirement for "basic insurance" and
supplementary insurance (see Figure I for illustration). The amount of basic
insurance reflects the magnitude of the consequences that may occur as the
result of a nuclear incident at a nuclear installation that causes major
damage. The amount of basic insurance is determined by one of two formulas,
taking into account the types of material which may be at the nuclear
installation; the population on-site; the population surrounding the nuclear
installation; the degree of containment used at the nuclear installation; and
in the case of reactors, the rated power of the reactor. The formulae relate
only to a number of measurable factors. They give an approximation of the
amount of insurance which may be required by the operator. The amount of
supplementary insurance is the difference, if any, between the $75,000,000
maximum set out by the Act and the amount of "basic insurance prescribed".

The Reinsurance Agreement divides the insurance required by the Act into two
parts: "Coverage A" and "Coverage B" which cover different risk packages, but
which together account for the full span of risks set out by the Act.
Coverage A includes only those risks specifically accepted by the private
insurer, i.e., bodily injury and property damage arising from a nuclear
incident, and excluding other personal injury and damages arising from normal
emissions. Coverage B includes all risks encompassed by the Act except those
included in Coverage A (including injury that is personal but not bodily, and
damages arising from normal emissions). Each part has basic and supplementary
insurance components. The basic insurance prescribed is provided by the
private sector insurer. The government provides "reinsurance" to cover the
supplementary insurance portions that the operator is required to maintain
against the full $75,000,000 of liability ijnposed by the Act. Figure 2
provides diagrammatic representation of how the total coverage is provided by
the government and the private insurer.
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D. QUESTIONS ADDRESSED BY THE INTERDEPASTMENTAL WORKING GROUP

The following questions were considered during the examination of the Act by
the Interdepartmental Working Group. It should be noted that the comments
received following distribution of the Consultative Document did not raise any
questions which had not been posed by the IWG. The IWG's response or findings
to each question are given below and they include consideration of the
comments received in response to the Consultative Document.

1. Operation of the Act

Is the Act still necessary?

The IWG believes that the functions served by the Act are still
necessary. These functions currently relate only to a nuclear incident
as defined by the Act and include: providing a limit on the operator's
liability; channelling all liability for compensation of third parties to
the operator; making the operator, negligent or not, absolutely liable
for damages and injuries caused by his nuclear installation; barring the
liable operator from suing others, including those who supplied material
to the nuclear installation; establishing reciprocity with the United
States; providing an insurance structure which ensures the operator will
have a prescribed amount of funds to pay compensation; and providing for
the establishment of a Claims Commission.

These functions protect both the public and the industry since they make
it easier for injured parties to make claims, guarantee that funds will
be available to compensate injured parties up to the limits provided by
the Act, and provide a measure of stability and security to the nuclear
industry and its suppliers.

When the Act was passed it was not foreseen that the government would
have to adopt the role of insurer (e.g. Coverage B). However, the Act
has served its purpose adequately although not precisely in the manner
that was originally intended.

The IWG believes that the Act is still necessary.

2. Scope of the Act

Is the scope of the Act appropriate?

The IWG believes that the scope of the Act is conceptually sound and it
is still appropriate.

The IWG recommends that the basic concepts of the Act should be retained.
These include absolute but limited liability of the operator, and the
definitions of nuclear installation, nuclear material, nuclear incident,
basic and supplementary insurance, approved insurer and Nuclear Damage
Claims Commission.

The IWG also recommends that the intent of the Act should be defined in a
preamble which would include assurance of financial protection to third
parties for injuries and damages caused by a nuclear incident, and a
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definition of the liability of nuclear installation operators in the
event of a nuclear incident.

3. Calculation of Risk

The Act requires operators to maintain insurance against a risk- Has this risk
been quantified?

Due to the lack of valid statistical claims data, the risk can only be
very roughly estimated. Unlike home and automobile insurance, there has
been no experience with the frequency and magnitude of claims to be
expected under the Act. There have been a few studies of the projected
probability of various nuclear accidents and the projected consequences
of such events. They show that the risks of reactor accidents are very
low. There have been only two significant nuclear power reactor
accidents, Three Mile Island and Chernobyl. The safety record of the
nuclear industry is such that it is unlikely in the foreseeable future
that enough empirical data in nuclear accidents will be accumulated to
substantiate the conclusions of theoretical accident studies.

During the IWG's deliberations, five Canadian experts in nuclear safety
were asked whether, in their opinion, the risks of a nuclear accident in
1987 were more or less than in 1976 when the Act was proclaimed. Their
general conclusions were that such accidents had either the same or lower
risk in 1987 than in 1976. However, the risks were not quantified.

Although some progress has been made recently in quantifying the risks of
nuclear accidents the IWG believes that the state of the art has not yet
progressed to a point where risk estimates can be used as a reliable
factor in assessing insurance levels or premiums.

A. Competition for Insurance Business

Should there be more than one "approved insurer" under the Act, to provide
competition for the insurance premium revenue?

The present insurer, NIAC, is a consortium of over sixty insurance
companies and three foreign nuclear insurance pools which use the pooling
method to share both the underwriting of the risk and the premium income.
Most insurance companies interested in underwriting nuclear-related
insurance are already included in one of these pools.

Given the failure to date in obtaining even one insurer to provide
complete coverage under the Act, and given the small nuclear insurance
market, little would be gained by encouraging competition between
approved insurers, assuming that the Act remains substantially in its
present form. In return for being the sole approved insurer, the insurer
is required to provide insurance to all operators; and he cannot refuse
to insure any nuclear installations (except mobile nuclear installations)
that are required by the Act to maintain insurance, as set out in
subparagraph l(2)(a) of the Reinsurance Agreement.
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There may be some advantage in having additional insurers under the Act,
and the IWG recommends that the possibility for a more competitive
environment for providing insurance coverage should be the subject of
further study, (see 6. below)

5. Self-Insurance

Should operators be allowed to self-insure against the liability imposed by
the Act?

The self-insurance option would probably be feasible only for very large
entities. At present, the largest insured operator (Ontario Hydro)
accounts for 65% of the market (amount insured $300,000,000 of the total
of $460,500,000 covered by the Coverage A basic insurance portions of all
policies) and would be the major candidate for self-insurance. Assuming
the Act remains substantially in its present form, if public utilities
were to self-insure, the present insurer might withdraw from writing
policies under the Act because the remain-ing market would be too small to
be attractive. This might leave some small operators without coverage.
As a result, small operators might be unable to guarantee sufficient
funds to ensure compensation to injured persons for damages arising from
a nuclear incident for which the operator is liable.

Although there are some disadvantages, the IWG recommends that self-
insurance by operators should be the subject of further study,
(see 6 below)

6. Degree of Government Involvement in Providing Coverage Under the Act

Should the government be as involved as it is at present in providing coverage
under the Act?

Compensation to be paid in the event of a nuclear incident can be
divided into three significant parts: Coverage A and Coverage B
insurance (to a combined total of $75,000,000); and compensation in
excess of $75,000,000, which may be authorized by Parliament.

It was the intent of the Act that all the basic insurance up to
$75,000,000 would be provided by the private sector insurer, and the
supplementary insurance would be provided by the government. It was not
foreseen that there would be a need to create Coverage B, nor that it
would be necessary for the government to provide this coverage. In
summary, the government is providing more insurance coverage under the
Act than it had originally intended.

The IWG feels that the present arrangement is not satisfactory and
recommends a study to see whether it is possible to reduce government
involvement, and to charge appropriate premiums for the reinsurance
coverage provided by the federal government.

N.B. The recommendations for studies made in items 4, 5 and 6 are addressed in
a brief received from Ontario Hydro after the main work of the IWG had
been completed. The contents of this brief could provide a useful
starting point for these studies.
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It should also be noted that these three studies refer to the insurance
and re-insurance agreements, and not to the Act. The studies should not
delay amendments to the Act.

7. Normal Emissions

Should normal emissions (within AECB guidelines) from a nuclear reactor
constitute a nuclear incident as set out in the Act?

If it could be proven that such normal emissions caused damage to
property or personal injury and therefore breached the operator's duty
under section 3 to prevent such injury and damage, there would be a
nuclear incident for the purposes of the Act. This risk is specifically
excluded from the coverage now provided by the private sector insurer
and is re-insured by the government.

The IWG recommends that the provision in the Act regarding its
applicability to normal emissions should not be changed, but that the
level of premium charged by the government should be investigated under
(6) above.

8. Fusion

Should the Act cover fusion and other advanced nuclear energy production
systems?

It is unlikely that nuclear energy production systems without fission
components will become operative in Canada in the near future. It is
the recommendation of the IWG that the present scope of the Act should
not be changed in this respect. However, the issue should be re-examined
when such technologies are imminent and the risks involved are better
understood.

9. Limit on Liability

Should the $75,000,000 limit on insurance be altered?

There has been no nuclear incident in Canada since the Act was
proclaimed. The amount of $75,000,000 was chosen originally as the best
estimate of the cost of compensation for the consequences of a design
basis accident. Furthermore, Parliament may authorize additional funds
for payment of claims if they should exceed $75,000,000. Therefore, the
$75,000,000 figure is not a cap on compensation to be paid, but rather is
a demarcation point separating monies to be paid by private insurance and
monies which may be paid by the government. The total compensation
will be decided by Parliament.

When examining the amount chosen as the demarcation point, it should be
noted that inflation has eroded the worth of the dollar since 1970 when
the Act was passed; the Consumer Price Index (one measure of inflation)
has nearly quadrupled since then. There is the example of the United
States which recently passed legislation requiring the operator of each
commercial power reactor to maintain insurance of $160 million U.S. In
addition, each reactor operator was made responsible for a maximum
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retrospective premium of $63 million per reactor per accident, payable in
annual increments no larger than $10 million per reactor. There were 110
licensed reactors in the USA as of August 20, 1988, so the maTimum sum
available as compensation from a single power reactor accident was $7.09
billion.

Other countries have also increased their levels of insurance recently,
but not to the same extent as the USA. For example, Sweden increased the
liability of its reactor operators to $130 million US from $81 million
US, and Japan legislated an increase from $80 million US to $240 million
US.

The movement by a number of countries toward the use of figures
considerably larger than the $75,000,000 set out in the Canadian Act, and
the effects of inflation on the value of the dollar over the relevant
period, are arguments for raising the present limit, and for raising the
basic insurance prescribed for nuclear installations. However, favorable
experience in Canada in the operation of nuclear installations and the
potential for Parliament to authorize compensation in excess of
$75,000,000 are counter-arguments to raising the present limit.
Furthermore, the United Kingdom, a signatory of the Paris and Vienna
Conventions, requires operators to maintain only the equivalent of about
$38,400,000 Canadian, while its Parliament is responsible for the
remainder of funds to be paid, up to the Paris Convention limit
(currently 300 million SDRs). This is not unlike the Canadian situation
where the operator is required to maintain $75,000,000 in insurance and
Parliament may authorize further funds for compensation.

The IWG has noted the arguments against increasing the present insured
limit of $75 million, but believes that Canada should follow the example
of most other countries and increase the current limit.

The IWG recommends that the limit of an operator's liability under the
Act should be increased from $75 million for each nuclear installation to
a figure commensurate with inflation since 1970 (about $279 million in
1989) and indexed, and that the matter of an appropriate limit for an
operator's liability under the Act should be studied further.

10. Inconsistency of French and English Text

The term 'personal injury' and the term 'blessures corporelles1 which appears
in the French text are not strictly synonymous. 'Personal injury1 is
interpreted as being broader than 'blessures corporelles1. Shouldn't this be
changed?

Although other jurisdictions retain the narrower term in their
legislation, the opinion of the IWG is that the French text should be
changed to be congruent with the English in this area.

11. Nuclear Material

Should the definition of nuclear material be expanded to include substances
associated with other nuclear operations?
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The major purposes of the Act are to limit the liability of operators and
suppliers and to provide compensation in the event of a nuclear incident.
A nuclear incident as defined in the Act, requires criticality conditions
at some time. Heavy water plants, particle accelerators, and other
nuclear facilities cannot attain criticality. Conventional insurance is
more appropriate to cover risks from these other facilities on an
individual basis. The IWG recommends that the definition of nuclear
material should not be expanded so as to bring other nuclear facilities
within the scope of the Act.

12. Agents of the Crown as Operators

Why are some Atomic Energy of Canada Limited (AECL) sites exempted from
insurance coverage under the Act while other AECL-owned properties (e.g., NPD,
Douglas Point generating stations) were insured?

AECL is an agent of the Crown. The effect of section 33 of the Act is
that where the Crown in right of Canada or its agent is the operator of a
nuclear installation, it is exempt from the provisions of section 15 of
the Act which requires an operator to maintain insurance against the
liability imposed upon the operator by the Act. While AECL owned the NPD
and Douglas Point reactors, it did not operate them (both reactors are
now being decommissioned). Ontario Hydro operated these reactors, and
therefore it was required to maintain insurance against its liability as
operator under the Act. AECL both owns and operates nuclear
installations at Pinawa, Manitoba, and at Chalk River and Kanata,
Ontario, but does not have to maintain insurance in respect of these
sites. However, except for sections 15 and 20, other aspects of the Act
apply to these installations.

Why did Eldorado Resources Limited, a Crown corporation, maintain insurance
under the Act for its refinery at Port Hope, Ontario?

Eldorado Resources Limited was not required to maintain insurance under
the Act. However, it was not precluded from doing so. While the company
acknowledged the immunity provided to a federal crown corporation by the
Act, insofar as it related to insurance, it purchased the insurance for
reasons of corporate policy. Now that Eldorado has merged with SMDC to
form Cameco its purchase of insurance is no longer optional.

The IWG recommends that federal crown agencies should continue to be
exempt from the requirement to maintain insurance against the liability
imposed upon them by the Act.

13. Claims Under the Act

Who may claim compensation under the Act?

Any person who has suffered personal injury or property damage in Canada
as a result of a nuclear incident that occurs in Canada may claim
compensation under the Act. Furthermore, Canada has declared the United
States to be a reciprocating country under the Act and therefore every
person who suffers injury or damage in the United States as a result of a
nuclear incident occurring in Canada may also claim compensation under
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the Act. Canadians may also claim under the American Price-Anderson Act
for injuries or damages occasioned in Canada by an "extraordinary nuclear
occurrence" in the United States.

13.A Time Limit for Claims

How much time do injured parties or their estates have to initiate a claim
under the Act?

The Act provides several time limitations on the bringing of actions. No
person may bring an action for injury or property damage more than three
years after the earliest date upon which the person had knowledge or
ought reasonably to have had knowledge of the injury or damage. In the
case of a claim for loss of life it may not be brought more than three
years after the death of the person. Where conclusive evidence of the
death of the person is not available, the claim may not be brought more
than three years after a court order is made presuming the person to be
dead. However, in no case may a claim be made more than ten years from
the date the 'cause of action1 arose.

The point in time at which the absolute ten-year limit begins to run
depends on the meaning of 'cause of action'. On, the basis of the
distinction that appears to be made in the wording of section 13 of the
Act between the time when a cause of action arose and the time when a
person knew or ought to have known of the injury or damage, and further,
in light of the jurisprudence concerning the meaning of 'cause of action'
in the context of limitation statutes, it would appear that in respect of
a personal injury resulting from a nuclear incident the cause of action
would arise once damage occurs, whether or not there was, or should have
been, any knowledge of it. In respect of property damage, the same
interpretation of the distinction made in section 13 could be given,
namely that the cause of action arises once any damage occurs. This
interpretation with respect to when a cause of action arises for property
damage under the Act is at variance with the jurisprudence concerning
other limitation statutes which hold that in the case of property damage,
a cause of action arises only when there was, or should have been,
knowledge of the damage.

It is the interpretation of the IWG that there is an absolute limit of
ten years from the time that the damage or injury occurred, and a limit
of three years from the time a person knew or ought to have known of the
injury or damage, for the initiation of a claim under the Act.

13.B Time Limit for Personal Injuries Claims

Given that cancer may become evident only after more than 10 years after
exposure to radiation, shouldn't the Act allow a longer period for the
initiation of claims?

The IWG feels that damage or injury arising in the long term from the use
of nuclear material should be treated in the same manner as short term
damage or injury. It is known from medical evidence that cancers
resulting from radiation can take up to 30 years to appear. The IWG
recommends that the absolute limit on the commencement of an action under
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the Act should be increased to 30 years, from the present 10 years, from
the date of the occurrence giving rise to the action.

The IWG rejects the argument that there should be no time limitations
under the Act. Such a concept would leave an insurer liable to claims
for damages under the Act for an indefinite period. The IWG is of the
opinion that a 30 year period of limitation is fair to both claimant and
operator.

13.C Employee Claims

Can an employee of an operator claim for property damage or personal injury
suffered from a nuclear incident at his place of employment?

The IWG is of the opinion that an employee is an other person to whom a
duty is owed by an operator under Section 3 of the Act; therefore, he may
make a claim under the Act.

If an employee's property was not something that was for use in
connection with the nuclear installation, there would not be a bar to an
employee claiming damages under the Act for property lost or damaged (see
subsection 9(1)). For example, an employee could claim for damages to
his car parked in the facility's parking lot.

With respect to personal injury should an employee be able to proceed with a
claim under workers' compensation legislation?

This question arose because section 12 of the Act provides that nothing
in the Act is to be construed as limiting or restricting the rights of
any person under other health or insurance schemes. An employee may
therefore make a claim under worker's compensation as well as under the
Act.

The IWG recommends that the Act should be amended to make it clear that
the employees of an operator of a nuclear installation may not make a
claim under the Act if they are entitled to make a claim under workers'
compensation legislation.

13.D Operator Claims

Can an operator claim for damage to his own off-site property resulting from a
nuclear incident at his installation?

Section 3 of the Act imposes a duty upon the operator in relation to any
other person, and section 4 establishes liability based upon a breach of
this duty. These two sections create a third party liability system.
Furthermore, Coverage A only covers sums which the insured becomes
legally obligated to pay. An operator is not legally obligated to pay for
damage to his own property. However, there is nothing that prevents an
operator from claiming for damages resulting from an incident for which
another operator is liable.
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14. Administration of the Act

The present wording of section 20 of the Act does not require the government
to demand payment from the operator for sums owing to the Crown as a result of
compensation paid by the Claims Commission to claimants. Is this acceptable?

This provision is not in keeping with the government's stated policies of
financial responsibility, accountability and control. The IWG recommends
that the Act should be amended to allow the government to demand payment
from the operator to the full extent of the operator's liability for all
amounts paid by the Crown.

The Act makes no provision for charging interest on amounts owed to the Crown
by an operator. Is this reasonable?

The government has adopted a policy of paying interest on its outstanding
obligations to suppliers. Hence, it would seem reasonable that the Act
should have provisions for calculating and collecting interest on amounts
owing to government by operators. A 60-day period of grace, with
interest charged at the prime rate on amounts outstanding thereafter,
might be appropriate.

The IWG recommends that the Act should be amended to provide that
interest be charged on amounts due and owing to the Crown by the
operator.

CONCLUSIONS SUMMARY

1. Since its proclamation in 1976, the Nuclear Liability Act has served its
purpose adequately but not precisely in the manner that was originally
intended (especially Coverage B).

2. The Act is conceptually sound and its purpose and scope are still
appropriate.

3. The Nuclear Liability Act should be amended as detailed in the following
"RECOMMENDATIONS".

RECOMMENDATIONS SUMMARY

1. The basic concepts of the Act should be retained unchanged. These
include absolute but limited liability of the operator, and the
definitions of nuclear installation, nuclear material, nuclear incident,
basic and supplementary insurance, approved insurer, and Nuclear Damage
Claims Commission.

2. The intent of the Act should be defined in a preamble such as: "... to
assure financial protection to third parties for injuries and damages
caused.by a nuclear incident and to define the liability of nuclear
installation operators in the event of a nuclear incident...."
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3. The scope of the Act should be retained.

4. The limit of an operator's liability under the Act should be increased
from $75 million for each nuclear installation to a figure commensurate
with inflation since 1970 ($279 millions in 1989) and indexed.

5. The absolute limit on the commencement of an action under the Act should
be increased to 30 years, from the present 10 years, from the date of the
occurrence giving rise to the action.

6. Federal crown agencies should continue to be exempt from the requirement
to maintain insurance against the liability imposed upon them by the Act.

7. The Act should be amended to allow the Minister to demand payment from
the operator within a reasonable time to the full extent of the
operator's liability for all amounts paid by the Crown.

8. The Act should be amended to provide that interest be charged on amounts
due and owing to the Crown by operators.

9. The definition of "blessures corporelles" in the French text of the Act
should be amended to be congruent with "personal injury" in the English
text.

10. The Act should be amended to make it clear that the employees of an
operator of a nuclear installation may not make a claim for personal
injury under the Act if they are entitled to make a claim under workers'
compensation legislation.

11. Studies should be undertaken to investigate the following aspects of
nuclear liability, their feasibility and implementative mechanisms as
well as their interaction:

(a) a more competitive environment for providing the insurance coverage
under the Act;

(b) self-insurance by operators;

(c) reduction of governmental involvement including the charging of
appropriate premiums for the reinsurance coverage provided by the
federal government; and

(d) an appropriate limit for an operator's liability under the Act.

None of the studies in recommendation 11 should delay the implementation of
recommendations 1-10.



FIGURE 1

Insurance Structure as Set out in the Nuclear Liability Act
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FIGURE 2

Insurance Structure as Set Out in the UP.insurance Agreement
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1) Coverage A risks include bodily injury and property damage specified in the
insurer's policy form which excludes damages caused by normal emissions.

2) Coverage B risks comprise all risks under the Act except Coverage A risks.

3) Coverage for shaded areas is provided by the private sector insurer.
Reinsurance for unshaded areas (except 6) is provided by the government.

4) Area 3 disappeared in 1979 when the insurer became able to provide
$75,000,000 of coverage.


