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Treaty implementation applied to conventions on nuclear safety 

by Michel Montjoie∗ 

I. Introduction 

Given that safety is the number one priority for the nuclear industry, it would seem 
normal that procedures exist to ensure the effective implementation1 of the 
provisions of the conventions on nuclear safety,2 as already exist for numerous 
international treaties.3 Unfortunately, these procedures are either weak or even non-
existent. Therefore, consideration must be given to whether this weakness 
represents a genuine deficiency in ensuring the main objective of these conventions, 
which is to achieve a high level of nuclear safety worldwide.4 But, before one can 
even address that issue, a prior question must be answered: does the specific nature 
of the international legal framework on nuclear safety automatically result in a lack 
of non-compliance procedures in international conventions on the subject? If so, the 
lack of procedures is justified, despite the drawbacks. 

                                                      
∗ Mr Montjoie is a Doctor in Public Law and Researcher at the Nanterre Centre for 

International Law (CEDIN). 
1. “L’effectivité d’un traité ne réside pas seulement dans sa mise en œuvre formelle par la 

prise des mesures internes nécessaires à son exécution, mais dans l’observation concrète 
des obligations contractées par les parties.” (A treaty is effective when formally 
implemented through the adoption of internal measures but also when the parties 
comply with the obligations arising thereof), Impériali, C. (1998), “Le Contrôle de la Mise 
en Œuvre des Conventions Internationales” (Control of the Implementation of 
International Conventions) in C. Imperiali (ed.), L’Effectivité du Droit International de 
l’Environnement – Contrôle de la Mise en Œuvre des Conventions Internationales (The 
Effectiveness of International Environmental Law – Control of the Implementation of 
International Conventions), Economica, Paris, p. 7. 

2. The conventions on nuclear safety refers to the Convention on Nuclear Safety (1994), 
IAEA Doc. INFCIRC/449, 1963 UNTS 293 (CNS) and the Joint Convention on the Safety of 
Spent Fuel Management and on the Safety of Radioactive Waste Management (1997), 
IAEA Doc. INFCIRC/546, 2153 UNTS 357 (Joint Convention). Some authors also include in 
this category the Convention on Assistance in the Case of a Nuclear Accident or 
Radiological Emergency (1986), IAEA Doc. INFCIRC/336, 1457 UNTS 133, and the 
Convention on Early Notification of a Nuclear Accident (1986), IAEA Doc. INFCIRC/335, 
1439 UNTS 275, but they are of a different nature and will not be examined in this article. 

3. See Section II examples of international environmental law. In other areas: Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984), 
1465 UNTS 113, entered into force 26 June 1987, Articles 18-20; Convention on the 
Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons 
and on Their Destruction (1992), 1974 UNTS 45, entered into force 29 April 1997, 
Article VIII; Marrakesh Agreement Establishing the World Trade Organization (1994), 
1867 UNTS 4, entered into force 1 January 1995, Annex 2 (Understanding on Rules and 
Procedures Governing the Settlement of Disputes). 

4. See Article 1(i) of the CNS and of the Joint Convention. 
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A. A problem caused by the conventions on nuclear safety? 

The specific nature of the international legal framework on nuclear safety, as 
acknowledged by legal theorists,5 is due to the fact that, on the one hand, it is 
recognised that nuclear safety falls under the exclusive responsibility of the state 
and, on the other hand, it is impossible to establish precise rules in a binding 
international legal text. 

While nuclear safety is not the only area falling under the exclusive 
responsibility of the state, the fundamental principle of state responsibility for 
nuclear safety has prevented any international commitment for many years.6 In 
1986, several months after the Chernobyl accident, two French nuclear officials 
confirmed as much before the International Atomic Energy Agency (IAEA):7 the 
Chairman of the French Alternative Energies and Atomic Energy Commission (CEA) 
at the IAEA General Conference on 29 September 19868 and the French Delegate at 
the same General Conference, who formally asserted that the regulatory authority in 
the field of nuclear safety cannot be shared or delegated and must be left to the 
state.9 

The Chernobyl accident nevertheless changed the situation by paving the way 
for the creation of a binding international instrument for nuclear safety with the 
CNS,10 though it should be noted that the Preamble to the CNS states that 
“responsibility for nuclear safety rests with the State having jurisdiction over a 
nuclear installation”.11  

                                                      
5. See Strohl, P. (1997), “L’Originalité du Droit Nucléaire et son Avenir” (The Uniqueness of 

Nuclear Law and its Prospects for the Future), Proceedings Nuclear Inter Jura 1997, pp. 571-
583; Washington, M. (1997), “The Practice of Peer Review in the International Nuclear 
Safety Regime”, New York University Law Review, pp. 430-467; Pelzer, N. (2006), “Learning 
the Hard Way: Did the Lessons Taught by the Chernobyl Nuclear Accident Contribute to 
Improving Nuclear Law?”, in NEA (ed.), International Nuclear Law in the Post-Chernobyl Period, 
NEA, Paris, pp. 81-131. 

6. This does not mean that there was no international co-operation, as reflected by the 
numerous documents published by the IAEA as of the 1960s in the form of non-binding 
recommendations. 

7. Other countries, notably the United States and the United Kingdom, made similar 
statements. 

8. “La coopération internationale, en l’occurrence le programme de sûreté de l’Agence, 
trouve sa véritable justification lorsqu’elle aide les États à assurer leurs responsabilités 
nationales.” (International co-operation, in this case the safety program developed by the 
[IAEA], finds its true justification when assisting states in fulfilling their national 
responsibilities.) de la Fayette, L. (1993), “International Environmental Law and the 
Problem of Nuclear Safety”, Journal of Environmental Law, Vol. 5, No. 1, pp. 32-33. 

9. “Le pouvoir de réglementer dans le domaine de la sûreté ne peut être partagé, ni délégué 
et qu’il doit être laissé aux États.” (The power to regulate in the safety field cannot be split 
nor delegated, and should remain with the States.) See “Après Tchernobyl, une nouvelle 
impulsion à la coopération internationale ?” (After Chernobyl, a new impulse to 
international co-operation?) in Courteix, S and J. Hébert (eds.) (1987), “L'accident 
nucléaire : prévention, mesures d'urgence, réparation” (Nuclear accident: prevention, 
emergency measures and compensation), Problèmes politiques et sociaux (Political and 
social problems), Nos. 552-553, la Documentation française, p. 36 and following. 

10. “Until the adoption of the CNS, the licensing and supervision of nuclear power plants, 
including the establishment of safety criteria, were a carefully guarded domain of 
national sovereignty and discretion”. Pelzer, N. (2009), “Nuclear New Build – New Nuclear 
Law?”, Nuclear Law Bulletin, No. 84, NEA, Paris, p. 5. 

11. See paragraph (iii) of the Preamble to the CNS. The same principle is also stated in the 
Joint Convention but worded differently. See paragraph (vi) of the Preamble to the Joint 
Convention. 
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Accession by a state to an international treaty “places a restriction upon the 
exercise of the sovereign rights of the State” according to the treaty’s obligations.12 
International law is based on these “limitations” of sovereignty13 and the procedures 
of international law for ensuring the implementation of a treaty take into account 
these retained sovereign rights. Accordingly, there is no reason that these rules 
cannot be applied to the conventions on nuclear safety. Even more so because, while 
these conventions contain limitations of sovereignty relative to the situation ex-ante, 
they do not cover the exclusive responsibility of the state in matters of nuclear 
safety. 

The impossibility of setting detailed international norms does not explain, but 
rather reinforces the state sovereignty in nuclear safety. Sovereignty was asserted 
initially by many states and thus norms evolved slowly due in part to issues of 
competition between different nuclear power facilities; or because precise rules 
would go against the primary responsibility of the operator for safety, which is a 
recognised principle of nuclear safety;14 or by the practical impossibility to 
harmonise the generally detailed national rules.15 The fact nevertheless remains that 
the CNS16 contains “classical” obligations17 in addition to vague and non-binding 
obligations, which has led to it being referred to as an “incentive” convention.18 
While non-compliance is of little relevance for very vague obligations, it is more 
relevant for “classical” obligations. And according to Pierre Strohl, logic dictates that 
the lack of substance should be offset by stricter procedures designed to check and 
incite the fulfilment of undertaken obligations.19 

B. Outline of the article 

The specific nature of the international law on nuclear safety, which in 1994 shaped 
the content of the CNS by notably not “allowing” (even today) the incorporation of 
precise international rules have been taken into account. The next step is to 
examine whether the absence of non-compliance procedures (which could have 

                                                      
12. S.S. “Wimbledon” case, PCIJ 1923, Series A, No. 1, p. 24. 
13. “[The] right of entering into international engagements is an attribute of State 

sovereignty.” Ibid. 
14. This is less of an issue at the national level. Some countries, such as the United States 

and Germany, have nuclear safety legislation based on precise rules. 
15. “[Le traité] pourrait seulement établir un cadre aux règles communes de sûreté les moins 

contestables, de caractère nécessairement plus générales.” (The treaty could only establish a 
framework comprising the less questionable common rules for nuclear safety, presenting 
a more general character.) Strohl, P. (1993), “Bilan de recherches de la section de langue 
française du Centre d'Étude et de Recherche de l'Académie” (Research results of the French 
language section of the Centre for Studies and Research of the Academy), in Centre d’étude 
et de recherche de droit international et de relations internationales (Centre for Studies and 
Research in International Law and International Relations) (ed.), Les risques résultant de 
l’utilisation pacifique de l’énergie nucléaire (The hazards arising out of the peaceful use of 
nuclear energy), Hague Academy of International Law, Section de langue française, 
Martinus Nijhoff, Dordrecht, p. 79. 

16. Given the similarity between the CNS and the Joint Convention, comments on the CNS 
are also valid for the Joint Convention, despite the fact that the wording of the two 
conventions is sometimes different. 

17. “Chapter 2 of the convention [Obligations] may be qualified as the ‘classical’ or 
‘conventional’ part of the instrument”. Pelzer, N., supra note 5, p. 98.  

18. For more on the concept of an incentive convention, see infra Section IV, A, 1. 
19. “[E]n bonne logique le déficit sur la substance devrait être compensé par un renforcement des 

procédures ayant pour objet de vérifier et encourager les obligations consenties.” (Logic dictates 
that the deficit on the substance should be compensated by a strengthening of the 
procedures in order to verify and encourage the agreed obligations.) Strohl, P., supra note 
15, p. 85. 
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been integrated into the text) is a hindrance in ensuring the objectives of the 
conventions on nuclear safety, and to examine the procedures that could have been 
used, based on existing provisions in other areas of international law 
(environmental law, financial law, disarmament law, human rights, etc.). 
International environmental law will be the main source of this study, as it has 
certain similarities with the international law on nuclear safety20 due to the 
sometimes vague nature of its obligations and irrespective of the fact that one of the 
purposes of nuclear safety is in particular to protect the environment from 
radiological hazards.21 Indeed, the provisions of the law on nuclear safety are mainly 
technical22 and designed to guarantee the normal operation of nuclear facilities, but 
there are also provisions designed to prevent or reduce the consequences of nuclear 
incidents or accidents on people and the environment. While the first set of 
provisions may, in certain respects, be considered as outside the scope of 
environmental law, the second set is more akin to this area of law, and it could even 
be considered that the provisions of the Joint Convention on the Safety of Spent Fuel 
Management and on the Safety of Radioactive Waste Management23 only cover the 
protection of the environment, as the most harmful consequence of a safety breach 
would be a contamination of flora and fauna, with no harmful effects for people if 
mitigating measures are taken as soon as the contamination is discovered. 

After presenting the general issue of the implementation of treaties, the article 
will review the different “tools” (non-compliance procedures) available under 
international environmental law to enforce treaty obligations. The article will then 
examine how the conventions on nuclear safety deal with the problem of 
non-compliance by analysing the strengths and weaknesses of their provisions in 
this area and how they fare in comparison to the possibilities available under 
international environmental law by taking into account the specific nature of 
nuclear safety. Particular attention will be placed on the reasons behind the special 
importance of peer reviews in obtaining “the highest level of safety” when, while not 
completely non-existent, they do not have the same place in environmental 
conventions. 

II. Treaty implementation according to general international law 

What is the point of taking an interest in provisions for verifying contracting parties’ 
compliance with the obligations of a treaty and for ensuring said compliance? While 
the answer may seem obvious, it appears that this is only a recent concern (as of the 

                                                      
20. For the relationship between nuclear law and environmental law, see for example 

Reyners, P. (2007), “Le droit nucléaire confronté au droit de l’environnement : Autonomie ou 
complémentarité ?” (Nuclear Law Facing Environmental Law: Autonomy or 
Complementarity?), Revue québécoise de droit international, hors-série, pp. 149-186. 

21. “(Nuclear) safety: The achievement of proper operating conditions, prevention of accidents 
or mitigation of accident consequences, resulting in protection of workers, the public and 
the environment from undue radiation hazards.” (emphasis added) IAEA (2007), IAEA Safety 
Glossary – Terminology Used in Nuclear Safety and Radiation Protection, IAEA, Vienna, p. 133.  

22. However the “licence” procedures (see the definition of “licence” in Article 2(iii) of the 
CNS) have to take into account the provisions imposed at present by international 
environmental law, especially relative to the impact on the environment in a 
transboundary context and public participation, bearing in mind that the traditional 
origins of some of these provisions can be traced back to the nuclear law of some states. 

23. See Article 17 (“Institutional Measures after Closure”) of the Joint Convention. 
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1990s),24 especially in the area of environmental protection, where it can be difficult 
to specify the nature of obligations. Legal theorists are more focused on concluding 
conventions,25 without seeming to care if the obligations in said conventions are 
respected,26 which does not mean that the conventions lack provisions to guarantee 
this compliance. 

There is a theory, developed in particular by Antonia Handler and 
Abram Chayes,27 according to which the methods used to force a state to respect its 
convention obligations are counterproductive. States parties are “naturally” inclined 
to respect their obligations, and when they do not, it is not deliberate but rather 
because they cannot, owing to a lack of resources or the ambiguity of the 
obligations. Accordingly, other methods are required to promote compliance, using 
international co-operation through a management, rather than an enforcement 
approach under international organisations. 

This theory, though somewhat idealistic and contested28 (as it can also be shown 
that sanction regimes, such as those regularly used by the European Union and the 
World Trade Organisation, result in better implementation of treaties), is potentially 
applicable to some areas of international law. The next step is to examine whether it 
can have a beneficial impact on the conventions on nuclear safety. 

When studying the implementation of conventions on international 
environmental law, it is necessary to bear in mind the main objective of the 
conventions of this branch of law, which is to protect (the environment) and not to 
prohibit (for example the Convention on the Prohibition of the Development, 
Production, Stockpiling and Use of Chemical Weapons and on their Destruction of 
13 January 1993). There is therefore an “obligation” to co-operate29 (be it implicit or 
explicit), which does not rule out the need to impose sanctions if the obligations 
undertaken are not respected. Measures involving sanctions are therefore only to be 
considered as a last resort and based upon provable grounds. Nevertheless, this 
particular facet of international environmental law designed to encourage 
compliance30 does not rule out the use of the traditional tools of international law in 
the event of breach of obligations or disputes between parties, as these tools are the 
only ones available in the absence of conventional non-compliance procedures. 

 

                                                      
24. “In recent years the conviction … has grown that the value of any norm depends on its 

full implementation”, Lang, W. (1998), “‘Peer Review’ of Environmental Performances in 
International Organizations”, in Hafner, G., et al. (eds.), Liber Amicorum Professor Ignaz 
Seidl-Hohenvedern in Honour of his 80th Birthday, Kluwer Law International, The Hague, 
p. 381. 

25. “In the past international organizations have been praised for their role in processes of 
law-making and rule making; but this is not sufficient.” Ibid., p. 383. 

26. “Until recently little attention has been given to the extent to which States and other 
actors comply with these agreements.” Brown Weiss, E. (1997), “Strengthening National 
Compliance with International Environmental Agreements”, Environmental Policy and Law, 
Vol. 2, p. 29. 

27. Chayes, A. and A. H. Chayes (1995), The New Sovereignty: Compliance with International 
Regulatory Agreements, Harvard University Press, Cambridge, p. 417. 

28. See for example Downs, G. W., et al. (1996), “Is the Good News About Compliance Good 
News About Cooperation?”, International Organization, Vol. 50, pp. 379-406. 

29. Naturally, international co-operation can also be useful, and sometimes necessary, in 
“prohibiting” conventions. 

30. A very large number of works and articles have been devoted to assessing compliance 
with treaties and the consequences of non-compliance in the field of international 
environmental law, though they will not be enumerated here.  



ARTICLES 

14 NUCLEAR LAW BULLETIN No. 96/VOL. 2015/2, NEA NO. 7254, © OECD 2015 

A. The characteristics of the traditional international law institutions  

The traditional tools of international law include: 

− the provisions of the 1969 Vienna Convention on the Law of Treaties 
(VCLT) concerning the termination or suspension of the operation of a 
treaty as a consequence of its breach,31 

− the responsibility of states for internationally wrongful acts,32 

− provisions governing the settlement of disputes where these exist in the 
texts of conventions, which is generally the case for conventions on 
international environmental law (even if their content may differ 
significantly depending on the convention). 

Even though its material scope does not exclude nuclear activities, the “Draft 
articles on Prevention of Transboundary Harm from Hazardous Activities” (which 
nevertheless do not cover all fields of nuclear safety), adopted in 2001 by the 
United Nation’s International Law Commission, does not provide solutions to the 
problems caused by the weakness of the procedures for implementing conventions 
on nuclear safety. Indeed, its content is vague and this non-binding text does not 
have the status of custom in international law.33 

1. Law of Treaties 

Article 60 of the VCLT provides a potential measure that can be used in response to a 
substantial breach of a treaty by a party. But, it is a radical and negative solution 
(terminating the treaty or suspending its operation in whole or in part), and it is only 
applicable after “the violation of a provision essential to the accomplishment of the 
object or purpose of the treaty”,34 regardless of the difficulty in invoking the breach 
and the need to obtain the unanimous agreement of the other parties so that the 
“injured” party can withdraw from the treaty.35 

2. International responsibility of the state 

By definition, the responsibility of states for internationally wrongful acts is only 
applicable, in the same way as the VCLT, once the breach of an international 
obligation has occurred. In addition, the act has to be attributed to a state. However, 
its implementation is not necessarily negative, as the international jurisdiction 
under which enforcement is sought will assess the gravity of the wrongful act and 
judge on the basis thereof. 

                                                      
31. Vienna Convention on the Law of Treaties (1969), 1155 UNTS 331, entered into force 

27 January 1980 (VCLT), Art. 60. 
32. International Law Commission (2001), “Responsibility of States for Internationally 

Wrongful Acts”, Yearbook of the International Law Commission, vol. II, Part Two.  
33. The “Draft principles on the allocation of loss in the case of transboundary harm arising 

out of hazardous activities”, adopted in 2006 by the International Law Commission, 
supplementing the aforementioned 2001 draft in the context of work undertaken by said 
Commission as of 1977 on “International Liability for Injurious Consequences Arising out 
of Acts not Prohibited by International Law”, is outside the scope of the present article. 

34. VCLT, Art. 60, § 3.(b). 
35. See ibid., Art. 60, § 2.(a). 
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3. Settlement of disputes 

Strictly speaking, dispute settlement is not a tool of general international law but is 
sometimes equated thereto by legal theorists.36 Indeed, dispute settlement clauses 
are present in most recent conventions on international environmental law, and are 
designed to help settle disputes over the interpretation and implementation of a 
convention, even if they are not always binding, depending on the conventions. The 
most comprehensive texts provide proportional measures ranging from consultation 
to legal sanctions. This progressive approach is a good reflection of the spirit of 
co-operation in these conventions and can come into play before breach of an 
obligation. It can also, in this case, result in dispute settlement clauses being 
considered as a means of persuasion37 on par with facilitation procedures for non-
compliance,38 despite the fact that the development of non-compliance procedures 
has diminished the interest of dispute settlement procedures. On the other hand, 
dispute settlement procedures can only be launched by a party other than the 
defaulting state whereas non-compliance procedures can in some cases be launched 
by the injured party. 

B. Use of these tools in the field of the environment 

In the field of environmental protection, there are virtually no examples of the 
implementation of Article 60 of the VCLT or of the international responsibility of the 
state.39 As for dispute settlement procedures, there are only rare examples and those 
that do exist were launched in the context of treaties that are not considered as 
international environmental law treaties (such as the Lake Lanoux40 or the 
Gabčíkovo-Nagymaros Project41 cases) or with reference to international custom (the 

                                                      
36. See Boisson de Chazournes, L. (1995), “La mise en œuvre du droit International dans le domaine 

de la protection de l’environnement : Enjeux et défis” (Implementation of International Law in 
the Environmental Protection Field: Issues and Challenges), Revue générale de droit 
international public, No. 1, p. 39. 

37. “Le règlement des différends apparaîtrait comme un moyen supplémentaire de persuasion pour 
l’amélioration de l’application des traités.” (Settlement of disputes would appear as an 
additional argument to strengthen the application of treaties.) Imperiali, C., supra note 1, 
p. 19. 

38. See infra in III, A, 2, b) for the notion of facilitation measures. 
39. “En ce qui concerne la pratique internationale, il importe de souligner qu’elle est pratiquement 

inexistante.” (It should be noted that international practice is practically non-existent.) 
Urbinati, S. (2008), Les Mécanismes de Contrôle et de Suivi des Conventions Internationales de 
Protection de l’Environnement (Control and Monitoring Mechanisms for International 
Conventions on Environmental Protection), PhD thesis, Université Paris 1, p. 123. In the 
Gabčikovo-Nagymaros Project case, reference was made to Article 60 of the VCLT, Case 
Concerning Gabčikovo-Nagymaros Project (Hungary/Slovakia), Jurisdiction of the Court, 
Judgment, ICJ Reports 1997, p. 3 (25 September 1997). The following advisory opinion also 
referred to Article 60: Conséquences juridiques pour les États de la présence continue de l’Afrique 
du sud en Namibie (Sud-Ouest africain) nonobstant la résolution 276 (1970) du Conseil de sécurité 
(Legal Consequences for States of the Continued Presence of South Africa in Namibia 
(South-West Africa) Notwithstanding Security Council Resolution 276 (1970)), Advisory 
opinion, ICJ Reports 1971, p. 16. 

40. The Lake Lanoux case centred on the interpretation of the Bayonne Treaty of 26 May 1866 
and its Additional Act of the same date concerning use of the waters of Lake Lanoux. Lake 
Lanoux case (Spain/France), Reports of International Arbitral Awards, Volume XII 
(16 November 1957), pp. 281-317. 

41. The Gabčíkovo-Nagymaros Project Case, supra note 39, p. 7, centred on a dispute 
regarding the Treaty of 16 September 1977 concerning the construction and operation of 
the Gabčikovo-Nagymaros System of Locks.  
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Trail Smelter case42). The only example (originally) attached to a convention on 
international environmental law is the MOX plant case brought by Ireland against 
the United Kingdom in 2001 in the scope of the 1992 Convention for the Protection of 
the Marine Environment of the North-East Atlantic (OSPAR Convention)43 and the 
1982 Convention on the Law of the Sea,44 which resulted in the Court of Justice of the 
European Communities (CJEC) ruling in 2006 that Ireland had violated community 
law, where the CJEC was the only authority with jurisdiction in this case.45 

III. The “tools” for verifying the implementation of conventions on international 
environmental law 

A. The use of non-compliance procedures 

1. The objective of these procedures − Overview 

Given that the tools of general international law are not usually incorporated into 
international environmental law, and that sanctioning offending states does not 
necessarily resolve environmental protection issues, it was important to find more 
appropriate measures for promoting the implementation of conventions and thereby 
ensuring compliance in this field. The solution was non-compliance procedures. 
Regardless of whether they are being used in a spirit of assistance or punishment, 
procedures for non-compliance are useful, if not essential, in evaluating “failure” to 
comply with international conventions. A multitude of procedures exist, of varying 
intricacy and complexity. However, unlike the traditional tools of general 
international law, the only procedures applicable to a given situation are naturally 
those laid out in the treaty in question. 

Even if non-compliance procedures can result in sanctions, it is clear that they 
are mainly intended to promote laws in a spirit of co-operation. Consequently, 
international organisations have an important role to play. The first conventions, up 
until the start of the 1980s, made little use of non-compliance mechanisms as a 
method of ensuring the implementation of obligations,46 to which they mainly 
preferred dispute settlement clauses. For example, the 1985 Vienna Convention for 
the Protection of the Ozone Layer contained no non-compliance procedures.47 

Non-compliance procedures only started appearing as of 1992, possibly as a 
result of Agenda 21 presented at the UN Conference on Environment and 
Development in Rio de Janeiro. Chapter 39, Section 10 of the document paved the 
way for these procedures while remaining firmly focused on the concept of dispute 

                                                      
42. Train Smelter Case (United States of America/Canada), Reports of International Arbitral 

Awards, Volume III (11 March 1941), pp. 1905-1982. 
43. Convention for the Protection of the Marine Environment of the North-East Atlantic 

(1992), 2354 UNTS 67, entered into force 25 March 1998 (OSPAR Convention). 
44. United Nations Convention on the Law of the Sea (1982), 1833 UNTS 3, entered into force 

16 November 1994 (UNCLOS). 
45. See Case C-459/03 Commission v. Ireland (2006), ECR I-04635. For an overview of the case, 

see Romano, C. P.R. (2007), “International Dispute Settlement”, in Bodansky D., J. Brunée 
and E. Hey (eds.), Oxford Handbook of International Environmental Law, Oxford University 
Press, Oxford, pp. 1047-1050. 

46. See supra § II, “Treaty implementation according to general international law”. 
47. Vienna Convention for the Protection of the Ozone Layer (1985), 1513 UNTS 293, entered 

into force 22 September 1988. 
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settlement.48 Section 23.1 of the “Environment for Europe” Declaration was more 
explicit and pursued the need for co-operation.49 

From that time on, non-compliance procedures began to appear, sometimes 
discreetly to start with, in conventions, in decisions taken in meetings of contracting 
parties and in amendments to earlier conventions.50 Examples can be found: 

− in a 1992 decision taken in the context of the Montreal Protocol on 
Substances that Deplete the Ozone Layer (1987), 1522 UNTS 3, entered 
into force 1 January 1989 (Montreal Protocol);  

− in the 1996 Protocol to the London Convention on the Prevention of 
Marine Pollution by Dumping of Wastes and Other Matter (1972), 
1046 UNTS 120, entered into force 30 August 1975 (London Convention);  

− in a 1997 decision taken in the context of the Geneva Convention on 
Long-range Transboundary Air Pollution (1979), 1302 UNTS 217, entered 
into force 16 March 1983;  

− in a 1998 decision taken in the context of the Convention on 
Environmental Impact Assessment in a Transboundary Context (1991), 
1989 UNTS 309, entered into force 10 September 1997 (Espoo Convention);  

− in a 2002 decision taken in the context of the Basel Convention on the 
Control of Transboundary Movements of Hazardous Wastes and their 
Disposal (1989), 1673 UNTS 57, entered into force 5 May 1992 
(Basel Convention).  

                                                      
48. “In the area of avoidance and settlement of disputes, States should further study and 

consider methods to broaden and make more effective the range of techniques available 
at present, taking into account, among others, relevant experience under existing 
international agreements, instruments or institutions and, where appropriate, their 
implementing mechanisms such as modalities for dispute avoidance and settlement. 
This may include mechanisms and procedures for the exchange of data and information, 
notification and consultation regarding situations that might lead to disputes with other 
States in the field of sustainable development and for effective peaceful means of dispute 
settlement in accordance with the Charter of the United Nations including, where 
appropriate, recourse to the International Court of Justice, and their inclusion in treaties 
relating to sustainable development.” United Nations Conference on Environment and 
Development (UNCED) (1992), Agenda 21: The Rio Declaration on Environment and 
Development, UNCED Earth Summit, Rio de Janeiro, Brazil, 3 to 4 June, Para. 39.10. 

49. “We urge Contracting Parties to environmental conventions in the UN/ECE region, where 
appropriate, to cooperate within the respective governing bodies of those Conventions to 
work towards non-compliance regimes which: 
-  aim to avoid complexity; 
-  are non-confrontational; 
-  are transparent; 
-  leave the competence for the taking of decisions to be determined by the Contracting 

Parties; 
- leave the Contracting Parties to each convention to consider what technical and 

financial assistance may be required, within the context of the specific agreement; 
-  include a transparent and revealing reporting system and procedures, as agreed to by 

the Parties.” (emphasis added) Declaration by the Ministers of the Environment of the 
region of the United Nations Economic Commission for Europe (UN/ECE) and the 
Member of the Commission of the European Communities responsible for the 
Environment, Second Ministerial Conference “Environment for Europe”, Lucern, 
30 April 1993, Para. 23.1. 

50. In some cases, the principle of this kind of mechanism was indicated in the original 
convention. 
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Once the first treaties were completed, subsequent treaties became more 
comprehensive and contained stronger commitments, thus the substantive 
mechanisms differ among the different conventions, reflecting a reticence, or a 
desire, to go further. The conventions also differ in the types of structure created to 
meet the objectives of the procedures (generally ad hoc committees). 

2. The progressive nature of measures 

There is an extensive range of measures designed to encourage (and ensure) the 
implementation of environmental protection conventions. They are all based on the 
submission by states parties of “activity” reports, a process that was integrated into 
texts as of the end of the 1970s before the existence of genuine non-compliance 
procedures. The proportionality of measures provides for initial support measures, 
followed by incentive measures and lastly sanction measures, and the same tools 
can be used for all the different phases. 

a) Range of tools 

i)  National reports 

The submission of reports by states parties has been almost universally adopted as a 
tool in environmental law. There is a wide range of methods regarding the 
frequency of reports and the varying degree of information required under the 
conventions. In some, less frequent cases, the states’ reports, which are used to 
assess compliance, may be supplemented by information from external 
institutions51 or, even less often, non-governmental organisations. Because these 
reports are designed to assess compliance, they can reveal non-compliance as well. 
Lastly, they can be used to assess the clarity and effectiveness of the rules imposed, 
and possibly encourage amendments. 

ii)  Synthesis report 

The conference of the parties uses the national reports to prepare a synthesis report, 
which is generally made public (whereas the national reports were confidential from 
the start and still are in some conventions). 

iii) Verification and inspection 

A first phase of verification may involve an assessment of the national reports by 
the bodies provided for in the conventions, for example the meetings of contracting 
parties or by independent experts.52 There is, however, another verification tool, in 
the form of inspection. Inspections can be used systematically, where no previous 
suspicion of non-compliance exists, and may even incorporate assistance, or they 
can be a (possibly very intrusive) method of verifying potential (or real) 
non-compliance in situ. Generally, the latter inspections are only possible with the 
agreement of the state being inspected.53 It is possible to assign the inspections to 
competent organisations, which are deemed more acceptable than inspections 

                                                      
51. For example, this is the case for the Convention on Long-range Transboundary Air 

Pollution (1979), 1302 UNTS 217, entered into force 16 March 1983, which uses reports 
provided by the Co-operative Programme for Monitoring and Evaluation of the 
Long-range Transmission of Air Pollutants in Europe (European Monitoring and 
Evaluation Programme or EMEP). 

52. For example, this is the case for the United Nations Framework Convention on Climate 
Change (1992), 1771 UNTS 107, entered into force 21 March 1994 (UNFCCC), following a 
decision made at the first Meeting of the Contracting Parties. 

53. Under certain conditions, mandatory inspections, which are even unannounced on some 
occasions, are carried out under disarmament law. 
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carried out by other states’ representatives, despite the states’ natural wariness of 
being dependent on international organisations. 

b) Escalation of decision making 

The tools described above are used in non-compliance procedures, which were 
created and then added to over time. They result in two types of decision: 

− facilitation decisions, designed to encourage the implementation of 
obligations set out in the treaty through incentives and co-operation; and 

− implementation or enforcement decisions, designed to force the 
defaulting state to take the necessary measures through 
recommendations, decisions where they are provided for in the 
convention, and even sanctions. Enforcement measures are only decided 
after the failure of facilitation measures. 

i)  Non-compliance procedures 

Facilitation procedures involve provisions for technical assistance, incentives 
(mainly financial)54 and then recommendations. Enforcement procedures involve 
sanctions provided for by the convention in question, generally comprising the 
withdrawal of assistance and financial benefits or the suspension of the rights and 
privileges of parties to the convention. Trade sanctions can also be used if they 
correspond to the content of the obligations of the convention. 

ii)  The decision-making framework 

The decision to take these measures is made by ad hoc institutional bodies created 
by the conventions,55 or at meetings (or conferences) of the contracting parties, or 
more rarely by calling on independent experts. The most significant examples 
include: 

− in 1997, the Implementation Committee was created in the context of the 
Espoo Convention, which makes recommendation to the Executive Body 
of the Convention;56 

− in 1998, at the 10th Meeting of the Parties of the Montreal Protocol, the role 
of the Implementation Committee was modified such that they shall 
“identify the facts and possible causes relating to individual cases of non-
compliance referred to the Committee and make appropriate 
recommendations to the Meeting of the Parties”57 to help the offending 
party and further the objectives of the Protocol; 

                                                      
54. This form of incentive has nothing in common with the incentive nature of conventions 

on nuclear safety as stated in their preambles. 
55. These bodies can be in the form of a committee, facilitation committee, implementation 

committee, commission or group. The terminology, however, does not reflect the specific 
role of these bodies, except in the distinction between the facilitation committee and the 
implementation committee. 

56. See UNECE (1997), “Annex III: Decision 1997/2 Concerning the Implementation 
Committee, its structure and functions and procedures for review of compliance”, 
Doc. ECE/EB.AIR/53, 7 January 1998, p. 28-31, amended several times, most recently by 
Decision 2012/25. 

57. See UNEP (1998), “Report of the Tenth Meeting of the Parties to the Montreal Protocol on 
Substances that Deplete the Ozone Layer”, UNEP/OZL.Pro.10/9 (3 December 1998), 
Annex II, Non-Compliance Procedure, p. 48, §§ 7(d) and 9. 
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− in 2001, in the context of the Kyoto Protocol to the United Nations 
Framework on Climate Change,58 the Compliance Committee was 
created, which functions through two branches, the facilitative branch 
and the enforcement branch. The facilitative branch is responsible for 
providing advice to parties for promoting compliance. The enforcement 
branch is responsible for applying the consequences of non-compliance 
by parties;59 

− in 2002, the Committee to Promote Implementation and Compliance was 
created in the context of the Basel Convention.60 Its objective is to “assist 
Parties to comply with their obligations under the Convention and to 
facilitate, promote, monitor and aim to secure the implementation of and 
compliance with the obligations under the Convention”; 

− in 2007, the Compliance Group was created in the frame of the London 
Convention.61 Its objective is “to assess and promote compliance with the 
1996 Protocol to the London Convention 1972” and to this end it makes 
recommendations to the Meeting of Contracting Parties and ensures the 
implementation of the Meeting’s recommendations and decisions on 
compliance. 

At present, there is a very comprehensive structural framework for checking and 
ensuring compliance. However, it is clear that the effectiveness of non-compliance 
procedures does not depend exclusively on their structure. It mainly depends on the 
states parties’ willingness to implement the conventions. For example, the 
non-binding non-compliance procedures of the Montreal Protocol have been more 
effective in enforcing the objectives of the Protocol than the potentially binding 
procedures in the Kyoto Protocol. It also naturally depends on the nature of the 
obligations imposed by the convention. 

3. The special place of peer review 

a) Context 

The origins of peer review go back a long way and had nothing to do with legal 
considerations. In 1665, the Royal Society authorised the release of a publication 
provided that it was first reviewed by the members of the Society’s Council. As of 
the 18th century, a review by one’s peers of the texts of scientific articles prior to 
publication became systematic. This was soon followed by an assessment, based on 
specific criteria, of the findings of any medical or scientific research or practice, by 
experts working in the same field as the author. The idea was that a collective peer 
assessment would bring credence and impartiality to the opinions formulated. This 
practice was then embraced by international law, especially international 

                                                      
58. Kyoto Protocol to the United Nations Framework on Climate Change (1997), 

2303 UNTS 162, entered into force 16 February 2005 (Kyoto Protocol). 
59. See UN (2002), “Report of the Conference of the Parties on its Seventh Session, Held at 

Marrakesh from 29 October to 10 November 2001”, Decision 24/CP.7 “Procedures and 
mechanisms relating to compliance under the Kyoto Protocol”, 
Doc. FCCC/CP/2001/13/Add.3, 21 January 2002, p. 65-77. 

60. See UNEP (2003), “Report of the Conference of the Parties to the Basel Convention on the 
Control of Transboundary Movements of Hazardous Wastes and their Disposal”, 
Decision VI/12 “Establishment of a mechanism for promoting implementation and 
compliance”, Doc. UNEP/CHW.6/40, 10 February 2003, p. 45. 

61. See “Compliance Procedures and Mechanisms Pursuant to Article 11 of the 1996 Protocol 
to the London Convention 1972” (2007), Decision LC 29/17, Annex 7. Note that the 1972 
London Convention did not contain compliance mechanisms. 
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environmental law (without using peer review terminology), to assess the “activity” 
reports imposed on states parties by treaties. 

The key point is that it is an exchange between “equals”. It is indisputable that, 
in science, the decision to ignore a negative opinion can have a disastrous impact for 
an individual within that community, so peer pressure ensures that all opinions are 
taken into account. The incentive nature of these reviews is evident. In public 
international law, the peers are sovereign states, with less spontaneous opinions, 
and there is a risk that the potential impact of the reviews may be undermined;62 the 
incentive factor can also be lessened. 

b) The specific role of peer reviews in international law 

The key issue here is whether or not peer reviews63 are non-compliance tools. The 
question was asked at the United Nations Conference on Sustainable Development 
(Rio + 20) from 20 to 22 June 2012, and the response was a resounding no.64 

One “procedure” that can be linked to peer review is “name and shame”, 
whereby states put pressure on a peer that is not respecting its obligations but not 
necessarily using reports. Its effectiveness depends on the type of obligations and 
the influence of the state(s) applying the pressure. And it seems that, when it comes 
to conventions on environmental protection, reputation is not considered a very 
significant criterion.65 

B. The relationship between non-compliance measures and traditional tools 

“The standard formula is that the non-compliance procedure is ‘without prejudice’ 
to existing mechanisms”.66 This statement deserves closer analysis. The relationship 
between these “new” procedures and the traditional mechanisms is clear. The 
implementation of Article 60 of the VCLT requires the violation of a provision 
essential to the accomplishment of the object or purpose of the treaty and the 
international responsibility of the state requires that internationally wrongful acts 
be committed, whereas non-compliance procedures are generally implemented 
before the (formal) breach of an obligation. In this case, there is no conflict between 
the two sets of measures. 

                                                      
62. “‘Peer review’ means that governments only submit to governments; this implies that 

governments only accept their fellow governments as their ‘judges’; from this follows 
that real judgments or condemnations in case of compliance-failure remain rare events”, 
Lang, W., supra note 24, p. 382. 

63. It should be noted that the term is not used explicitly in international environmental law 
or in the conventions on nuclear safety, even if legal theorists made use of the term when 
the two conventions were adopted. See, for example Reyners, P. (1995), “La Convention de 
1994 sur la Sûreté Nucléaire” (The Convention on Nuclear Safety of 1994), Revue générale de 
droit international public, p. 616; Washington, M., supra note 5; Stoiber, C. (1999), 
“International Convention on Nuclear Safety: National Reporting as the Key to Effective 
Implementation”, in Horbach, N. L. (ed.), Contemporary Developments in Nuclear Energy 
Law − Harmonising Legislation in CEE/NIS, Kluwer Law International, The Hague, p. 9. 

64. “Peer review is not a compliance mechanism. Neither is it a substitute for, or comparable 
to such compliance mechanisms … Instead, Peer Review is a constructive, persuasive and 
non-adversarial process.” UNCSD Secretariat (2011), “Rio 2012 Issues Briefs: Lessons from 
the Peer Review Mechanisms”, p. 1. 

65. See Downs, G. W. and M. A. Jones (2002), “Reputation, Compliance, and International 
Law”, Journal of Legal Studies Vol. XXXI, No. 1, University of Chicago, p. S112. 

66. Klabbers, J. (2007), “Compliance Procedures”, in Bodansky, D., J. Brunnée and E. Hey (eds), 
The Oxford Handbook of International Environmental Law, Oxford University Press, Oxford, 
p. 1005. 
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The situation is different for dispute settlement, which can also be launched 
prior to the breach of an obligation, in which case there can be conflicting 
implementations. Indeed, difficulties have arisen in the definition of the relationship 
between dispute settlement procedures and non-compliance procedures. For 
example, in the context of the Montreal Protocol, the ad hoc Group that met in 1998 
to specify the relationship between the two procedures could not agree on the 
proposal presented.67 

Similarly, there may be conflict in implementation between treaty law or 
international responsibility and non-compliance procedures in the event of breach 
of an obligation. 

IV. The applicability of tools in international environmental law to the implementation 
of conventions on nuclear safety 

International environmental law contains an impressive range of non-compliance 
mechanisms – some of the principal examples of which are described in the 
previous section – designed to encourage, help or force states parties to an 
international convention to respect the obligations therein. What use has been made 
of these mechanisms by those negotiating conventions on nuclear safety, who were 
well placed to understand their advantages and limitations68 given that, despite the 
increasing sophistication of these mechanisms, several international environmental 
law conventions (and conventions relating to other branches of international law) 
had viable mechanisms at the time the CNS was adopted? 

This section will examine non-compliance mechanisms, bearing in mind the fact 
that the standard tools of international law apply here just as to international 
environmental law conventions, notwithstanding the settlement of disputes as 
presented in Article 29 of the 1994 Convention on Nuclear Safety, “Resolution of 
Disagreements” (emphasis added), which underlines the flexible nature of this 

                                                      
67. Fitzmaurice, M. A. and C. Redgwell (2000), “Environmental non-compliance procedures 

and international law”, Netherlands Yearbook of International Law, Vol. XXXI, p. 51. 
68. “Une fois déterminé le contenu de la convention, s’est posée la question fondamentale des modalités 

qui permettraient de contrôler le respect de ce contenu. S’agissant d’une convention internationale, 
le groupe d’experts [de négociation] aurait pu envisager de créer un mode de contrôle fortement 
« intégré » (visites de sites, inspections, contrôle sur place … ) dont la mise en œuvre aurait pu être 
confiée à une institution internationale existante. Le groupe a préféré adopter une vision 
pragmatique de la sûreté nucléaire respectueuse du principe … de la compétence des autorités 
nationales des États … Les experts ont alors imaginé un mécanisme de contrôle qui devrait plus 
aux pressions informelles [des États entre eux] … qu’à un hypothétique contrôle juridictionnel.” 
(After determining the content of the convention, the fundamental issue of how to 
monitor compliance with that content was raised. With regard to an international 
convention, the [negotiation] experts group could have considered creating a highly 
“integrated” control method (on-site visits, inspections, on-the-spot checks…) which 
could have been implemented by an existing international institution. The group 
preferred to adopt a pragmatic vision of nuclear safety complying with the principle of 
the competence of the member states’ national authorities … The experts imagined a 
control mechanism that would be based on informal pressure (of states among 
themselves) … rather than relying on a hypothetical jurisdictional control.) Léger, M. and 
C. Pinel (1995), “La Convention de Vienne sur la Sûreté Nucléaire du 17 juin 1994 : une 
Convention Incitative ?” (The Vienna Convention on Nuclear Safety of 17 June 1994: an 
Incentive Convention?), Cahiers Juridiques de l’Électricité et du Gaz (Legal Papers of Electricity 
and Gas), No. 514, pp. 349-353. 
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convention.69 Article 38 of the 1997 Joint Convention carries the same title, but has 
been drawn towards a more orthodox wording by a second paragraph70 that removes 
the restriction of disagreement resolution to the consultations provided for by the 
CNS. 

A. Nature of the conventions 

1. Consequences of the incentive nature of the conventions 

What is the point of formally characterising the two conventions on nuclear safety 
as incentive,71 especially in terms of implementation? First, it is important not to 
overstate the relevance of this term, which makes only a discreet appearance in a 
paragraph of the Preamble to the CNS and in two of that to the Joint Convention, and 
is neither defined nor repeated in the texts of the Conventions themselves. As 
Patrick Reyners points out, this idea expresses “a focus on encouraging broad 
adherence to the convention instead of concrete, restrictive commitments”.72 But the 
declaration in the preambles that the conventions are incentive was not enough 
per se to generate widespread adherence; the conventions needed substantive 
content that countries would subscribe to, while at the same time not unduly 
constraining their actions. This resulted in vague content that would incentivise the 
improvement of safety, which created a certain efficiency in the conventions though 
without the ability to guarantee its effectiveness with all parties.73 And attempting, 
like Günther Handl,74 to show that the IAEA’s nuclear safety principles and 
standards to which the conventions refer (albeit not explicitly) have acquired a de 
facto enforceability by virtue of being generally applied by states cannot be 
reconciled with the clear absence of sanctions in the conventions, because if they 
are enforceable, failure to apply them must incur sanctions, even without a clear 
non-compliance mechanism. 

But it is important not to lose sight of the conventions’ goal to “achieve and 
maintain a high level of nuclear safety worldwide”75 and that the concept of 
“incentive” does not mean failing to adhere to the conventions’ existing 
obligations.76 It is dangerous, therefore, to think that “it may be irrelevant to speak of 

                                                      
69. “In the event of a disagreement between two or more Contracting Parties concerning the 

interpretation or application of this Convention, the Contracting Parties shall consult 
within the framework of a meeting of the Contracting Parties with a view to resolving the 
disagreement.” CNS, Art. 29, “Resolution of Disagreements”. 

70. “In the event that the consultations prove unproductive, recourse can be made to the 
mediation, conciliation and arbitration mechanisms provided for in international law, 
including the rules and practices prevailing within the IAEA.” Joint Convention, Art. 38, 
“Resolution of Disagreements”. 

71. See paragraph (vii) of the Preamble to the CNS and paragraphs (ix) and (x) of the Preamble 
to the Joint Convention. 

72. Reyners, P. (1993), “Problématique d’une Approche Normative de la Sûreté Nucléaire au 
Niveau International” (The Issues of a Normative Approach to Nuclear Safety at the 
International Level), Proceedings of the International Nuclear Law Association 1993 
Congress, Rio de Janeiro, Brazil, p. 148. 

73. “Trop [de traités] dotés d’une efficacité certaine et pourvus d’adhésions nominales nombreuses 
restent démunis d’effectivité.” (Too many treaties, while certainly efficient and ratified by 
numerous parties, remain deprived of effectiveness.) de Visscher, C. (1967), Les effectivités 
du droit international public (Effectiveness of International Public Law), Pedone, Paris, p. 18. 

74. Handl, G. (2003), “The IAEA Nuclear Safety Conventions: An Example of Successful ‘Treaty 
Management’?”, Nuclear Law Bulletin, No. 72, NEA, Paris, pp. 15-16. 

75. Article 1(i) of the CNS and the Joint Convention. 
76. Except that the Conventions do not have the non-compliance tools without which they 

cannot ensure respect for their commitments; even the dispute resolution procedure is 
inoperative, except at a stretch for the Joint Convention. 
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verification and enforcement”77 for conventions on nuclear safety because they are 
incentive, as this may be interpreted as saying that these texts are not treaties, since 
they do not have all the characteristics of treaties.78 

Convention review meetings do not in and of themselves define the incentive 
nature of the convention in question, because they can be a tool in a sanction 
procedure, but in the absence of sanctions, as here, they become a purely incentive 
mechanism, the positive results of which are far from proven. The incentive concept 
seems to be limited to an encouragement to join these conventions and should 
therefore not be confused with its usage in other conventions, where it means 
concrete technical or financial incentives to comply with the obligations described in 
the texts.79 

Last, it should be noted that this encouragement to join has had mixed results. 
For the CNS the position can be considered satisfactory from one angle: with the 
exception of Iran, all states with at least one nuclear reactor within the meaning of 
the CNS have signed up to the Convention, i.e. 31 signatories. But the number of 
contracting parties is 78, so only 47 states are “indirectly interested” in the CNS,80 
including the United Arab Emirates, a new comer country currently building a 
nuclear power plant. The position is less acceptable, on the other hand, for the Joint 
Convention, which counts just 70 contracting parties, but concerns almost all states 
given the almost universal use of radioactive sources in industry, medicine and 
research and the specific problems associated with sources that are no longer used.  

2. Framework conventions? 

Again, in light of international environmental law, it is also important to consider 
whether conventions on nuclear safety are framework conventions, as is typical 
practice in this branch of international law, and accepted in the literature.81 They do 
indeed have some features of such conventions, particularly the general nature of 
their provisions, but the principle of a framework convention is that it is supported 
by more precise protocols. This was considered during the preparation of the 
Convention on Nuclear Safety but ultimately rejected.82 

                                                      
77. Stoiber, C. (2009), “The Review Conference Mechanism in Nuclear Law: Issues and 

Opportunities”, Nuclear Law Bulletin, No. 83, NEA, Paris, p. 28. 
78. See Daillier, P., et al. (2009), Droit international public (International Public Law), 8th edition, 

LGDJ, Paris, p. 132. 
79. There are indeed no financial incentives. Technical incentives amount to no more than 

wishful thinking of international co-operation in the preambles, although in practice the 
IAEA provides a lot of technical support to countries that ask for it. 

80. The CNS does not only concern states with nuclear installations (as defined by the 
Convention) on their territory. See e.g. Article 16, “Emergency Preparedness”. 

81. See Kiss, A. (1993), “Les Traités-cadres : une Technique Juridique Caractéristique du Droit 
International de l’Environnement” (Framework Treaties: A Legal Technique Characterising 
International Environmental Law), Annuaire Français de Droit International (AFDI) (French 
Yearbook of International Law), pp. 792-797. 

82. In 1991, during the long process that culminated in the adoption of the CNS in 1994, the 
IAEA held the International Conference on the Safety of Nuclear Power: Strategy for the 
Future, at which the President, the then German Minister for the Environment, the 
Conservation of Nature and Nuclear Safety Klaus Töpfer, made the proposal to establish a 
framework convention combined with regularly updated technical protocols. See 
Reyners, P., supra note 72, p. 143. 
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B. Provisions 

1. Possibilities 

There exists no reason, in theory, not to use the existing range of non-compliance 
tools and institutional bodies described in the previous section in the conventions 
on nuclear safety. But non-compliance mechanisms must naturally be adapted to 
the nature of the treaty under consideration, and reasons (not necessarily legal) 
therefore exist to rule some out of one or other convention. In the assistance 
procedures related to facilitation measures, for example, the situation faced by a 
developing state that has an environmental crisis (possibly caused by external 
factors) – which the relevant convention, to which the state is a signatory, is 
supposed to improve – and that needs (technical and financial) assistance to meet 
its commitments under this convention will differ from that faced by a state 
deciding to start up a nuclear programme (unless the start-up is vital to its economic 
development in order to comply with caps on greenhouse gases).83 The legal 
situation is more problematic for states that started a nuclear power programme 
before the CNS came into existence, without complying with the safety principles 
enshrined therein. In this case assistance is necessary84 if the closure of the 
installation is to be avoided.85 

2. Reality 

a) Content 

First, no article in either the CNS or the Joint Convention refers to non-compliance 
(unlike the Montreal Protocol, for example, in which Article 8 is entitled 
“Non-compliance”), although this does not preclude the existence of such 
procedures. Examining non-compliance mechanisms in international law in the 
same order as the previous section, it appears that: 

− national reports are central requirements of the conventions. Details of 
their content are provided in the circular INFCIRC/572/Rev.5 of 
16 January 2015, “Guidelines regarding National Reports under the 
Convention on Nuclear Safety” and in the equivalent circular for the Joint 
Convention,86 which provide that “each Contracting Party has the right to 
submit a National Report with the form, length and structure it believes 
necessary”.87 The suggestion voiced at the Sixth Review Meeting of the 
Contracting Parties to the CNS in 2014 to post the national reports to the 

                                                      
83. The reason why developed (nuclear) states rejected this mechanism in nuclear safety 

conventions was indeed that they were afraid of being drawn into a process of 
uncontrolled assistance. 

84. The IAEA has every tool it needs to provide this assistance and does so frequently, but 
within a different framework. 

85. Article 6 of the CNS on “Existing Nuclear Installations” provides for this (without 
mentioning non-compliance measures), but is too pragmatic, stipulating that the 
installation be shut down “as soon as practically possible”. 

86. IAEA (2015), “Joint Convention on the Safety of Spent Fuel Management and on the Safety 
of Radioactive Waste Management: Guidelines regarding the Form and Structure of 
National Reports”, IAEA Doc. INFCIRC/604/Rev. 3, p. 9. The rest of the text refers only to 
CNS documents, since the conclusions apply also to the Joint Convention. Those of the 
Joint Convention are only cited if the conclusions are different. 

87. IAEA (2015), “Guidelines regarding National Reports under the Convention on Nuclear 
Safety” (Guidelines regarding National Reports under the CNS), IAEA Doc. 
INFCIRC/572/Rev.5, p. 2, § II.A.4. 
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convention’s website88 could be seen as an invitation to name and shame, 
putting pressure on the “failing” states, but it is in no way mandatory89; 

− Article 25 of the CNS (Article 34 in the Joint Convention) refers to the 
report drawn up by the chair of the review meeting as a summary report 
(adopted by consensus), but it does not consist of a formal summary of 
national reports as in Conventions under international environmental 
law. It makes no recommendations specific to states parties,90 only 
making general recommendations91 that cannot be seen as amounting to 
even so much as a mild non-compliance procedure; 

− conversely, there is no procedure for verifying the implementation of 
obligations, let alone for inspecting them. The national reports are 
designed to describe the measures that a contracting party “has taken to 
implement each of the obligations of this Convention”,92 but nowhere are 
the review meetings presented as a verification of these obligations.93 

Apart from the national reports, then, there are no tools for identifying and 
resolving possible cases of non-compliance. The absence of non-compliance 
procedures excludes facilitation and enforcement procedures. Facilitation measures 
include international co-operation that can exist outside formal measures of non-
compliance. Unfortunately, international co-operation was not included94 in the 
texts of the conventions on nuclear safety during negotiations; a single reference to 
the benefit of this kind of co-operation appears in the preambles.95 

                                                      
88. See IAEA (2014), “6th Review Meeting of the Contracting Parties to the Convention on 

Nuclear Safety, 24 March – 4 April 2014, Vienna, Austria - Summary Report” (Summary 
Report of the 6th Review Meeting), IAEA Doc. CNS/6RM/2014/11_Final, Annex 3, § 2 
“Publication of national reports on the CNS public website”. 

89. The practice of publishing national reports began after the first meeting of the states 
parties in 1999, but is far from being universal (of the 77 states parties, 32 states 
published a report in 2014). 

90. The Summary Report of the Second Review Meeting in 2002 stated that “[the review 
process was not designed to] review the safety of individual nuclear installations”. 
IAEA (2002), “Second Review Meeting of the Contracting Parties to the Convention on 
Nuclear Safety, 15-26 April 2002, Vienna, Austria – Summary Report”, IAEA 
Doc. CNS-RM-2002/02, § 9. But, these could be reviewed in national reports. See 
Guidelines regarding National Reports under the CNS, supra note 87, § II.A.5. 

91. “The Summary Report would not identify any particular Contracting Party by name, but it 
should point out any significant areas of concern and interest, highlight Good Practices 
and make recommendations for the future.” See IAEA (2015), “Guidelines regarding the 
Review Process under the Convention on Nuclear Safety” (Guidelines regarding the 
Review Process under the CNS), IAEA Doc. INFCIRC/571/Rev. 7, § XIV, 45. 

92. See Article 5 of the CNS. The title of Article 32 of the Joint Convention is different, but the 
subject matter is the same. 

93. “The intent of the review process of the Convention taking place at regular intervals is to 
encourage the continuous improvement of safety as a whole.” Guidelines regarding National 
Reports under the CNS, supra note 87, § A.II.4. (emphasis added). 

94. For the Joint Convention, see the draft Article 4 submitted to the negotiation expert group 
in 1995, entitled “International co-operation”, providing that: “The Contracting Parties 
shall co-operate with each other to improve and achieve safe management of radioactive 
waste. Such co-operation may include: 
i) technical co-operation related to safe waste management, 
ii) joint research programmes to promote safe waste management, 
iii) agreements leading to the use of waste management facilities under the jurisdiction 

of one Contracting Party for the benefit of other Contracting Parties”. 
95. See paragraph (vii) of the Preamble to the CNS and paragraph (ix) of the Preamble to the 

Joint Convention. 
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While sanctions measures could indeed be seen as running counter to the 
incentive nature of the conventions, non-compliance facilitation measures would 
have helped give a clearer legal framework to the idea of incentive (enhancing 
safety) by giving greater impetus to “failing” states to take action.  

Nor is there a non-compliance “committee”, which does not, in principle, 
prevent decisions being taken by the meeting of the parties. This absence does, 
however, reveal the states’ preference not to embark on procedures enforcing the 
commitments made under the terms of these conventions. 

So far from discussing actual violations, then, the two conventions refuse even 
to use the term non-compliance. 

Furthermore, despite their weakness, the provisions have not been fully adhered 
to. At the CNS’s 2014 review meeting,96 for example, 40% of contracting parties had 
not sent their reports before the deadline and 40% had sent no questions to their 
peers out of what would appear to be a lack of interest in peer reviews. Similarly, in 
2012, the Summary Report of the Fourth Review Meeting of the Contracting Parties 
to the Joint Convention reports that “nine Contracting Parties did not participate in 
the Fourth Review Meeting, three further Contracting Parties did not attend Country 
Group sessions and six Contracting Parties had not submitted National Reports”.97 

The risk of conflict between the non-compliance and dispute resolution 
procedures is naturally unlikely to arise in this instance, given the weakness of both, 
but this is a poor consolation. 

b) The debatable relevance of promoting peer reviews 

There is no doubt that review meetings can help encourage states parties to enhance 
nuclear safety, by pooling experience, and also improve the safety standards (law-
making functions98) represented by the standards of the IAEA, but Article I.3 of the 
Guidelines regarding the Review Process under the CNS makes it clear that these 
meetings are not non-compliance tools.99 They are certainly mandatory, but failing 
states are not issued with any findings inviting them to remedy the weaknesses 
identified. Apart from this obligation of national reports, they are identical to the 

                                                      
96. See Summary Report of the 6th Review Meeting, supra note 88. 
97. IAEA (2012), “Joint Convention on the Safety of Spent Fuel Management and on the Safety 

of Radioactive Waste Management, Fourth Review Meeting of the Contracting Parties, 
14 to 23 May 2012, Vienna, Austria – Final Summary Report” (Summary Report of the 
Fourth Review Meeting), IAEA Doc. JC/RM4/04/Rev.2, § 56. 

98. See Handl, G., supra note 74, pp. 7-27. 
99. “The aim of the review process should be to achieve a thorough examination of National 

Reports submitted in accordance with Article 5 of the Convention, so that Contracting 
Parties can learn from each other’s solutions to common and individual nuclear safety 
problems and, above all, contribute to improving nuclear safety worldwide through a 
constructive exchange of views.” Guidelines regarding the Review Process under the CNS, 
supra note 91. 



ARTICLES 

28 NUCLEAR LAW BULLETIN No. 96/VOL. 2015/2, NEA NO. 7254, © OECD 2015 

peer reviews100 the IAEA has conducted for many years and for which demand is 
growing101 after initial caution. 

The peer review procedure can also been seen as a kind of name and shame, to 
put pressure on failing states, but it does not seem to be effective in the arena of 
nuclear safety, where states are reluctant to point the finger at their peers.102 The 
practice seems to be more effective when it does not concern states at all, as in the 
example of the World Association of Nuclear Operators (WANO),103 created in 1989, 
whose mission is to help the operators of nuclear power plants (and more recently of 
reprocessing plants) reach the highest standards of nuclear safety. 

The accident at Fukushima in 2011 put peer reviews back on centre stage, 
outside the framework of the CNS, and they are now cast as the universal panacea 
for safety improvement, although this remains to be seen. 

c) Result 

Conventions on nuclear safety have not taken account of the trend in international 
environmental law towards a regime of non-compliance procedures described in the 
previous section.104 The question of the existence of procedures for the 
implementation of conventions on nuclear safety has not been ignored, but the 
solutions adopted are based solely on voluntary decisions whose results are not 
conclusive, almost twenty years after the CNS came into force in 1996, although all 
efforts to achieve the highest level of safety are undeniably worthwhile. 

The general nature of most of the provisions in both conventions was perhaps 
unlikely to encourage the adoption of non-compliance procedures, but the vague 
wording of many provisions of environmental law conventions did not prevent it. 
The complete absence of such measures prevents a proportional, positive reaction to 
situations of non-compliance (which can amount to actual violations) with the 
obligations of the two conventions. Some examples of non-compliance that have 
been seen in some countries, but remained confidential and did not elicit remedial 
action in the countries at fault, are: safety authorities that are not independent from 

                                                      
100. This is probably why the literature has adopted the term “peer reviews” for review 

meetings (the term used in the conventions), since it corresponds to the definition of peer 
review used by the OECD, see OECD (2003), Peer Review – An OECD Tool for Co-operation and 
Change, OECD, Paris, p. 9, and the 2012 United Nations Conference on Sustainable 
Development, and not to the kind of meetings that constitute the first step in 
non-compliance procedures under international law. There is, however, a (significant) 
difference concerning the form of peer reviews conducted on the initiative of the IAEA 
(see below in note 103) and the review meetings of the conventions on nuclear safety: the 
latter consist of session meetings at which the national reports are examined by the 
representatives of other Contracting Parties (who may be experts) whereas the former are 
conducted in the field by teams of international experts. 

101. For example: OSART Missions (Operational Safety Review Team) since 1982, ASCOT 
(Assessment of Safety Culture in Organizations Team) in 1993 and more recently IRRS 
(Integrated Regulatory Review Service). 

102. The weaknesses of the Japanese authorities were known about before the Fukushima 
accident, but were only mentioned privately. 

103. WANO recently forced an operator in India to delay the start-up of a new power plant 
owing to the insufficient training of the staff identified by a peer review. Conversely, 
however, its limited powers are revealed by the regrettable failure to take account of 
instances of non-compliance with the rules of nuclear safety exposed by the peer reviews 
of the TEPCO operator in Japan. 

104. On the subject of the CNS, see Birnie, P. and A. Boyle (2002), International Law & the 
Environment, 2nd edition, Oxford University Press, Oxford, p. 463: “The Nuclear Safety 
Convention’s control regime has much in common with early environmental treaties, but 
it compares unfavorably with most of the more recent global agreements”. 
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the bodies promoting or using nuclear energy105 and arrangements that are not 
sufficient to cope with an emergency, for which the convention requires plans that 
“cover the activities to be carried out in the event of an emergency”.106  

The state’s supreme responsibility in terms of nuclear safety (a principle that is 
surely inescapable on an international level) seems incompatible with international 
control (despite there being no formal conflict), but there is no bar to binding non-
compliance measures adopted by the states parties.  

The provisions of the conventions on nuclear safety clearly support the 
“managerial strategy” developed by Antonia Handler and Abram Chayes,107 but this 
approach has not delivered results. 

In the end, it is not a matter of drafting an “ideal” non-compliance mechanism 
for both conventions, but rather to give attention to the fact that the lack of tools for 
combating breaches of the universally-recognised safety principles established by 
the IAEA and Western European Nuclear Regulators Association (WENRA)108 seems 
to be thwarting efforts to obtain the high level of safety that the conventions are 
aiming to achieve worldwide.  

C. Conclusion 

1. Observation 

There unquestionably exist “good” political (and technical) reasons why conventions 
on nuclear safety contain no precise provisions and perhaps also for the absence of 
sanction mechanisms. Given the nuclear risk it is, however, regrettable, legally 
speaking, that since these conventions have a clear objective (ensuring that a high 
level of safety is maintained) they have no provisions, binding or otherwise, to 
ensure the implementation of the obligations they set out, with the exception of the 
peer reviews, whose weaknesses are described above. The legal experts who 
negotiated these conventions undoubtedly knew about the non-compliance 
mechanisms described above, but they must have been unable to take account of all 
the possibilities raised by applying these procedures in the field of nuclear safety; 
some of these mechanisms could have been adopted without any effect on the 
incentive nature of the conventions. The bottom line is that the conventions form an 
unfinished instrument. The existence of non-compliance procedures does not 
guarantee the effectiveness of the recommendations made, but their absence 
deprives conventions of efficiency, like the conventions on nuclear safety. 

Naturally, we cannot know what level of nuclear safety states would have if they 
had not adopted the conventions and if we had continued to manage nuclear safety 
worldwide through the IAEA on the basis of non-binding safety standards and on 

                                                      
105. Article 20, § 2 of the Joint Convention uses the term “independence”. Article 8, § 2 of the 

CNS uses the term “separation”. 
106. Article 16, § 1, of the CNS. 
107. See Handl, G., supra note 74, pp. 7-27. 
108. The International Nuclear Regulators’ Association (INRA), created in 1997, is less 

operational than WENRA, created in 1999. 
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states’ voluntary requests for assistance;109 hence we cannot know whether it would 
be better or worse than it is today. 

These conventions were hailed by some commentators as “a singular 
accomplishment of nuclear energy law, if not a milestone in the development of 
modern international environmental law in general”.110 Günther Handl was of the 
opinion that these conventions testify to a “treaty management” approach involving 
the application and making of law, but asked the question suggested by the question 
mark in the title of his article: were they an example of successful treaty 
management?111 In 2014, the answer seems to be no for the CNS because the peer 
review procedure (which has no meaningful non-compliance mechanism, let alone 
provision for sanctions) has not been able to remedy the weaknesses identified, 
despite the global improvement in safety (obtained in part by the existence of the 
CNS); “law making” has continued through the reinforcement of IAEA standards but 
has not really been led by the CNS. Similarly, the Joint Convention, despite its 
comprehensive content, suffers from the same lack of non-compliance 
procedures.112 

2. The position of conventions on nuclear safety in nuclear law 

We may also ask a question related to the central issue of this paper: is the 
weakness of implementation procedures specific to nuclear safety law, or does it 
permeate all law affecting civil and military nuclear activities? The answer is 
complex and offers no easy conclusions: in the wider field of the non-proliferation of 
nuclear weapons, the Treaty on the Non-Proliferation of Nuclear Weapons113 does 
not set out a specific non-compliance procedure (although there are means of 
ensuring compliance outside the NPT itself: either through the IAEA or through the 
United Nations Security Council) whereas treaties establishing nuclear-weapon-free 
zones do have variously worded provisions on compliance with the commitments 

                                                      
109. See Article III.A.6. of the Statute of the IAEA under which the Agency will “establish or 

adopt, in consultation and, where appropriate, in collaboration with the competent organs 
of the United Nations and with the specialized agencies concerned, standards of safety for 
protection of health and minimization of danger to life and property (including such 
standards for labour conditions), and to provide for the application of these standards to 
its own operation as well as to the operations making use of materials, services, 
equipment, facilities, and information made available by the Agency or at its request or 
under its control or supervision; and to provide for the application of these standards, at the 
request of the parties, to operations under any bilateral or multilateral arrangements, or, at 
the request of a State, to any of that State’s activities in the field of atomic energy” 
(emphasis added). 

110. See Handl, G, supra note 74, p. 8. See also de Kagenek, A. and C. Pinel (1998), “The Joint 
Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive 
Waste Management”, International & Comparative Law Quarterly, Vol. 47, Issue 2, 
pp. 424-425 (“[i]t is in the main body of the text [of the Joint Convention], however, that 
many key principles of international law appear, making this instrument a modern 
convention”). 

111. See Handl, G., supra note 74. 
112. “The principles of protection of the environment, of prevention of accidents and 

mitigation of their consequences, of sustainable development, the ALARA principles, and 
the principles of protection of future generations and of good neighborliness are all 
mentioned in the text” de Kagenek, A. and C. Pinel, supra note 110, p. 425. 

113. Treaty on the Non-Proliferation of Nuclear Weapons (1968), 729 UNTS 161, entered into 
force 5 March 1970 (NPT). 
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and corresponding ad hoc committees.114 The 2005 International Convention for the 
Suppression of Acts of Nuclear Terrorism contains in Article 20 (perhaps 
symbolically) a requirement that states conduct consultations with one another “to 
ensure effective implementation of the Convention”.115 The 1980 Convention on the 
Physical Protection of Nuclear Material,116 which is sometimes bracketed with non-
proliferation conventions but more properly belongs to nuclear security, and its 
2005 Amendment,117 do not include any provisions dealing with compliance. On the 
other hand, the Regional Seas Conventions that ban the dumping of radioactive 
waste do generally set out non-compliance rules, as does the London Convention 
(especially radioactive waste) and its 1996 Protocol.118 

If we can conclude anything from this observation, it is that with regard to the 
prevention of pollution by radioactive waste, marine pollution is well regulated by 
the implementation procedures set forth in conventions under international 
environmental law, whereas the Joint Convention, as a “sister convention”119 to the 
CNS, is silent on the subject. 

V. Final conclusion 

It may have been justified for the conventions on nuclear safety not to include 
non-compliance procedures when the CNS was drafted in 1994 (although it was less 
so for the Joint Convention in 1997) in order to “kickstart” the process of signing an 
international treaty on nuclear safety, but it is far harder to justify twenty years later 
after the deficiencies of these texts have been exposed. While the Fukushima Daiichi 
nuclear power plant accident of 11 March 2011 led to improvements in technical 
safety standards (under the aegis of the IAEA and other specialised international 
organisations) that are not included in the CNS, it is obvious that it also revealed 
Japan’s non-compliance with some of the convention’s provisions, like the lack of 
independence of the safety authorities and poor preparation for emergency 
situations, which were either implicitly or delicately restated by the IAEA in reports 
drawn up after the accident.120 An awareness of this unsatisfactory situation 

                                                      
114. These treaties, with the exception of the first (the Treaty for the Prohibition of Nuclear 

Weapons in Latin America (1967), 634 UNTS 326, entered into force 22 April 1968 (Treaty 
of Tlatelolco)), feature, perhaps strangely, provisions on preventing pollution by 
radioactive waste in their respective areas, which makes them both treaties on 
environmental protection and on nuclear safety. 

115. International Convention for the Suppression of Acts of Nuclear Terrorism (2005), 2445 
UNTS 137, entered into force 7 July 2007, Article 20 (Nuclear Terrorism Convention). 

116. Convention on the Physical Protection of Nuclear Material, (1980), IAEA Doc. INFCIRC/274 
Rev. 1, 1456 UNTS 125, entered into force 8 February 1987 (CPPNM). 

117. Amendment to the Convention on the Physical Protection of Nuclear Material (2005), IAEA 
Doc. GOC/INF/2005/10-GC(49)/INF/6, pp. 3-11 (not yet in force). 

118. Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes 
and Other Matter, 1972 (1996), entered into force 24 March 2006 (London Protocol). But 
these conventions cannot be categorised under “nuclear law”. 

119. See paragraph 3 of the minutes of the meeting of 6 July 1995 by the Chair of the Group of 
negotiation experts (unreferenced and unpublished): “to develop a ‘sister’ convention on 
radioactive waste: notably it should be an ‘incentive’ convention and should follow a 
similar structure” (emphasis added). 

120. These instances of non-compliance by Japan and, in different circumstances, by other 
states, detected before accidents or incidents, were ignored insofar as they were not 
specifically commented on in the summary reports of review meetings. There may be no 
such thing as zero risk, nor are accidents inevitable, in the event of non-compliance with 
safety standards, but it is in any case better to comply with provisions designed to limit 
the impact of accidents and not to count on accidents not being inevitable. 
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appears, for example, in the Action Plan put forward by the Agency at the General 
Conference of September 2011,121 which presses the adoption of a number of 
improvements to safety provisions122 and advises states parties to: “explore 
mechanisms to enhance the effective implementation of the Convention”.123 This 
subject also came up in the ordinary and extraordinary review meetings124 of the 
CNS, which were held after the accident. So far, only improvements (albeit useful 
improvements) have been made to the CNS’s guidance documents.125 Revisions to 
the guidance documents are easier to adopt than amendments to the CNS. The 
adoption of genuine non-compliance procedures was never considered.126 

It is true, however, that it remains difficult to effect serious change in a 
convention by means of an amendment. It was decided at the Sixth Meeting of the 
Contracting Parties, held in Vienna from 24 March to 4 April 2014, to convene a 
Diplomatic Conference in 2015 to examine the amendment put forward by 
Switzerland127 consisting of the addition of a subsection to Article 18 on the design 
and construction of nuclear installations.128 To cite a document prepared by the 
European Commission129 ahead of this meeting: “the Swiss Confederation considered 
that making the principle of ‘avoiding off-site contamination’ legally binding in the 
Convention would be a vital step towards improved global nuclear safety,” but the 
principle is already implicit in the current wording of subsection i) of the current 
text of Article 18. Limiting the subject of the amendment in this way confirms the 

                                                      
121. See IAEA (2011), “Draft IAEA Action Plan on Nuclear Safety: Report by the Director 

General”, IAEA Doc. GOV/2011/59-GC(55)/14, p. 4. 
122. These recommendations were largely implemented by states with nuclear installations, 

but not made binding. 
123. The European Union gave its reaction to the consequences of the Fukushima Daiichi 

accident at the European Council meeting of 24 to 25 March 2011. See European Council 
(2011), “European Council, 24/25 March 2011, Conclusions”, EUCO 10/1/11 REV 1, Brussels, 
§ 31, which launched stress tests. Further, 2009/71/Euratom Directive, which established 
an EU framework for the safety of nuclear installations, was amended by adopting 
Council Directive 2014/87/Euratom of 8 July 2014, which strengthened a number of 
provisions of the previous Directive and introduced others such as “On-site emergency 
preparedness and response” (new Article 8d) and “Peer reviews and reporting” (new 
Article 8e), although it does not set out explicit non-compliance procedures 
(notwithstanding the Commission’s traditional role of ensuring adherence to Directives). 

124. See Article 23 (“Extraordinary Meetings”) of the CNS. The equivalent article in the Joint 
Convention is Article 31 (“Extraordinary Meetings”). 

125. “Guidance documents”, the term used in the summary reports, designates the Guidelines 
regarding the Review Process under the CNS, supra note 91, the Guidelines regarding 
National Reports under the CNS, supra note 87, and the IAEA (2015), “Convention on 
Nuclear Safety: Rules of Procedure and Financial Rules”, IAEA Doc. INFCIRC/573/Rev.6. 

126. These meetings also identified technical safety improvements, which are simple 
recommendations. 

127. See Summary Report of the 6th Review Meeting, supra note 88, § 42. 
128. “iv) Nuclear power plants shall be designed and constructed with the objectives of 

preventing accidents and, should an accident occur, mitigating its effects and avoiding 
releases of radionuclides causing long-term off-site contamination. In order to identify 
and implement appropriate safety improvement these objectives shell also be applied at 
existing plants”. 

129. See European Commission (2014), “Proposal for a Council Decision issuing directives to 
the Commission for the negotiation of amendments to the Convention on Nuclear Safety 
(CNS) in the framework of a Diplomatic Conference”, COM(2014) 566 final, Brussels. 



ARTICLES 

NUCLEAR LAW BULLETIN No. 96, VOL. 2015/2, NEA No. 7254, © OECD 2015 33 

“timidity” of the contracting parties in approaching change to this convention,130 
since the legally binding nature of the proposed subsection iv) is still worded 
somewhat vaguely, in keeping with the spirit of the initial text. 

The Diplomatic Conference was held in Vienna on 9 February 2015 and was 
preceded by several meetings of an informal working group (decided by the 
Contracting Parties at their 2014 meeting) from July 2014 to help prepare for the 
event. The members of the working group agreed that the Diplomatic Conference’s 
decisions would be taken by consensus, which is recommended but not required by 
the CNS.131 No consensus was reached,132 probably because the provisions of 
subsection were to be applied to existing installations. To remedy this issue, the 
contracting parties attending the Diplomatic Conference adopted,133 also by 
consensus, the “Vienna Declaration on Nuclear Safety – On principles for the 
implementation of the objective of the Convention on Nuclear Safety to prevent 
accidents and mitigate radiological consequences”.134 Without undermining the 
benefit of this recommendation, the results of the Diplomatic Conference were 
disappointing and missed the opportunity to bring real change to this convention 
both by updating the technical provisions and by failing, deliberately, to adopt non-
compliance provisions. 

Furthermore, the increasing embedding of provisions of nuclear law and 
environmental law in the licensing procedure (based on nuclear safety standards) 
for the construction and operation of a nuclear installation135 ought to argue for 
equally stringent rules for obtaining compliance with provisions of both these 
branches of international law. The obligations applicable to nuclear installations 
under international environmental law, for example, which can be considered as 
forming part of the wider field of nuclear safety, but which are not included in the 
conventions, are subject to non-compliance procedures (e.g. the Espoo and Aarhus 
Conventions). This disparity may not be illegal, but it is shocking. 

It is not the flexibility of the conventions’ commitments that is objectionable, nor 
their incentive nature, but the lack of meaningful (legal) means of forcing the states 
parties to meet their commitments. Incidentally, at the 2014 Colloquium of the SFDI 
(French International Law Society) on “International Law and Development”, 

                                                      
130. Other changes that were useful but not significant from the standpoint of compliance 

were suggested in Switzerland’s proposal, presented at the second extraordinary meeting 
in 2012, focused mainly on greater transparency. An amendment was suggested by the 
Russian Federation at the same meeting, although it is not mentioned in the 2012 report. 
There are also plans to improve review meetings (without issuing an amendment) for the 
Joint Convention (see the minutes of the 4th meeting of the Contracting Parties in 2012) 
although they will not include non-compliance procedures. 

131. See CNS, Art. 32, § 4. 
132. Contrary to the provisions of CNS, Art. 32, § 4, no vote was taken. 
133. See IAEA (2015), “Diplomatic Conference to consider a Proposal by Switzerland to amend 

the Convention on Nuclear Safety, 9 February 2015, Vienna, Austria: Summary Report”, 
IAEA Doc. CNS/DC/2015/3/Rev.2. 

134. IAEA (2015), “Vienna Declaration on Nuclear Safety: On principles for the implementation 
of the objective of the Convention on Nuclear Safety to prevent accidents and mitigate 
radiological consequences”, IAEA Doc. INFCIRC/872. 

135. See Raetzke, C. (2013), “Nuclear Law and Environmental Law in the Licensing of Nuclear 
Installations”, Nuclear Law Bulletin, No. 92, NEA, Paris, pp. 55-88. More generally, on the 
links between nuclear law and environmental law on an international level, see the 
following works on international environmental law that devote a chapter to nuclear 
energy: Birnie, P., et al. (2009), International Law and the Environment, 3rd edition, Oxford 
University Press, Oxford, p. 888 and Sands, P. and J. Peel (2012), Principles of International 
Environmental Law, 3rd edition, Cambridge University Press, Cambridge, p. 898. 
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Professor Abi-Saab mentioned in his presentation that perfecting standards in an 
international instrument is pointless if the instrument itself is flawed, since the 
conditions of its implementation constitute a decisive factor. The prescriptive 
content of the CNS (and the Joint Convention), despite being rather vaguely worded, 
is in fact first-rate and relatively comprehensive, but the results in terms of 
delivering a high level of nuclear safety across the globe remain poor, particularly 
because of this absence of real implementation conditions. 

The two conventions therefore appear to represent the revival of the ubiquitous 
“rule-making” instead of “rule-implementation and compliance” criticised by 
Winfried Lang, a ubiquity which he already judged to be outdated in 1998.136

                                                      
136. Lang, W., supra note 24, p. 381. 




