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Legal challenges to the operation of nuclear reactors in Japan 

by Hiroyuki Hase∗ 

I. Introduction 

In the aftermath of the accident that occurred at the Tokyo Electric Power Company 
(TEPCO) Fukushima Daiichi nuclear power plant (NPP) on 11 March 2011 (hereinafter 
referred to as the “Fukushima Daiichi NPP accident”), the Japanese Nuclear 
Regulation Authority (NRA) amended the regulatory standards for nuclear reactors 
based on the lessons learnt from the accident. All the reactors in Japan were shut 
down and they are allowed to restart operations only after the NRA has reviewed 
their conformity to the new regulatory standards. As of April 2018, seven reactors 
have completed all the necessary safety reviews and inspections, and have restarted 
their operations. However, local residents sought injunctions to stop the operation of 
these reactors, which were approved by some lower courts.1 This is a remarkable 
change considering the fact that in the over 50 years of commercial use of nuclear 
energy prior to the Fukushima Daiichi NPP accident, there were only two instances 
where a Japanese court revoked the construction licence for a nuclear reactor or 
granted an injunction against operation. Thus, in Japan, the operation of nuclear 
power reactors is significantly impacted by not only the licensing process but now 
also by the judicial process. 

Nevertheless, the court decisions on judicial challenges to the operation of 
nuclear reactors in Japan have not been widely reported internationally. In Japan, 
legal challenges to the operation of nuclear reactors involve two types of cases: 
administrative and civil. Plaintiffs may sue the government to revoke its licensing 
decision in administrative cases; in civil cases, they may sue the operator to shut 
down its reactor. Both types of cases play an important role in judicial challenges. 
And while in both administrative and civil cases the courts have only on the rarest 
occasion granted injunctions against the operation of nuclear reactors, some lower 
courts have begun to question the safety of nuclear reactors in civil cases after the 
Fukushima Daiichi NPP accident. These decisions show examples where a severe 
accident has had an impact on judges’ attitudes towards the operation of nuclear 
reactors. 

Although the particularities of natural hazards in Japan (e.g. earthquakes, 
tsunami and volcanos) are often major factors in court decisions, this article focuses 
on two issues: (1) how all citizens are ensured access to the courts and (2) how 
judges, who are legal rather than technical experts, review the licensing decisions or 
safety of nuclear reactors, a subject that requires a deep understanding of nuclear 
technology. Section II provides an overview of the regulations for the construction 
and operation of nuclear reactors, which is necessary to understand the court 
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1.  Lower courts include both district courts and high courts. The highest court and court of 
final instance in Japan is the Supreme Court. 
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decisions.2 Section III summarises the legal framework concerning access to the 
courts in both administrative and civil cases. Sections IV and V describe the 
standards of judicial review applied to licensing decisions and safety of nuclear 
reactors. Although the Supreme Court established its standards of judicial review in 
administrative cases, it has not yet handed down any important decision in a civil 
case. Accordingly, lower court decisions are split in civil cases: some courts follow 
the approach in administrative cases, while others do not, particularly after the 
Fukushima Daiichi NPP accident. Section IV first describes the Supreme Court’s 
standards of review for administrative cases and then Section V shows the different 
approaches in civil cases. 

II. Overview of the nuclear safety regulations 

1. Safety regulation authority 

Before the Fukushima Daiichi NPP accident, the Ministry of Education, Culture, 
Sports, Science and Technology (MEXT) and the Ministry of Economy, Trade and 
Industry (METI), whose missions included both the promotion and regulation of 
nuclear energy, were responsible for issuing licences for nuclear installations. The 
Nuclear Safety Commission (NSC), under the Cabinet Office, provided technical 
opinions concerning regulatory activities to the MEXT and METI. The Act on the 
Regulation of Nuclear Source Material, Nuclear Fuel Material and Reactors3 provided 
that the NSC’s opinions should be respected by the ministers. Before the 
establishment of MEXT, METI and the NSC, the Prime Minister (as head of the 
Science and Technology Agency) was responsible for safety regulation, and the 
Atomic Energy Commission (AEC) and the Reactor Safety Examination Committee 
(RSEC) under the AEC provided technical opinions. 

However, in 2012, following the Fukushima Daiichi NPP accident, the Act for 
Establishment of the Nuclear Regulation Authority4 was enacted to establish the 
NRA. While affiliated with the Ministry of Environment, the NRA is classified as an 
organisation under Article 3 of the National Government Organisation Act,5 which 
means it enjoys the same status as other ministries. This status allows the NRA to 
be removed from any ministers’ control and to make its own, independent 
decisions. The NRA’s executives are composed of a Chairman and Commissioners 
who can be dismissed only on limited grounds6 and who perform their duties 
independently.7 However, the Cabinet and the Diet exercise some control over the 
NRA: the Chairman and Commissioners are appointed by the Prime Minister, subject 
to approval by the Diet;8 the Cabinet decides the budget proposals, including the 
NRA’s budget, and submits related legislation to the Diet;9 and the human resource 
management of NRA officials is subject to the control of the Cabinet Bureau of 

                                                           
2. For more detail about nuclear safety regulation in Japan, see NEA (2017), Nuclear 

Legislation in OECD and NEA countries: Japan, Regulatory and Institutional Framework for 
Nuclear Activities, available at www.oecd-nea.org/law/legislation/japan.pdf. 

3. Act on the Regulation of Nuclear Source Material, Nuclear Fuel Material and Reactors, Act 
No. 166 of 10 June 1957 (Regulation Act). An English translation of the Regulation Act is 
available at: www.nsr.go.jp/data/000067232.pdf. 

4. Act for Establishment of the Nuclear Regulation Authority, Act No. 47 of 27 June 2012 (NRA 
Establishment Act). An English translation of the NRC Establishment Act is available at: 
www.nsr.go.jp/data/000067231.pdf. 

5. National Government Organisation Act, Act No. 120 of 10 July 1948. 
6. NRA Establishment Act, supra note 4, Articles 7 and 9. 
7. Ibid., Article 5. 
8. Ibid., Article 7. 
9. National Government Organisation Act, Article 11; Public Finance Act, Act No. 34 of 1947, 

Articles 17 and 18. 
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Personnel Affairs and other regulations. Thus, while the NRA enjoys independence 
from other ministries, it is subject to some control by the Cabinet and Diet. 

Following the establishment of the NRA and the amendments to the relevant 
laws, MEXT, METI and the NSC lost their power over safety regulations and the NRA 
now assumes all responsibility. The licences issued by MEXT and METI prior to the 
establishment of the NRA are deemed to have been issued by the NRA,10 and 
therefore the NRA must respond to litigation concerning such licences. 

2. Safety regulation procedures 

The Regulation Act provides the legal framework for nuclear installation safety 
regulation. This Act covers the construction, operation and decommissioning of 
nuclear reactors as well as other activities, such as nuclear fuel fabrication, 
enrichment, reprocessing and radioactive waste disposal. Since the Regulation Act 
provides almost identical procedures for nuclear power reactors and other activities, 
and most of the court decisions concern nuclear power reactors, the following 
paragraphs describe the regulations concerning nuclear power reactors. 

A person who intends to construct a nuclear power reactor must submit an 
application to the NRA and obtain a licence. The NRA must not issue a construction 
licence unless it finds that the application conforms to all of the following items: 

(i) the reactor shall not be utilised for non-peaceful purposes; 

(ii) the applicant shall have sufficient technical capability and the financial 
basis necessary for constructing the reactor; 

(iii) the applicant shall have the technical capability required for taking 
measures necessary for preventing the occurrence and expansion of a severe 
accident and has other technical capabilities sufficient for operating the 
power reactors properly; 

(iv) the location, structure and equipment of the nuclear reactor shall 
conform to the standards specified by the Ordinances of the NRA so that they 
are able to prevent disasters resulting from the reactor, nuclear fuel or 
material contaminated by nuclear fuel.11 

Following the granting of the construction licence, the detailed design and 
construction methods must be approved by the NRA.12 Then, once the reactor has 
passed the inspections, it may commence operations.13 During operation, the 
reactors must pass periodic inspections.14 Where there are any changes to the basic 
design, the operator must obtain a permit for the change.15 In addition to the 
regulations on facilities, the operator must obtain approval for operational safety 
programmes (including safety education on operation of the reactor, self-inspections 
on welding and periodic self-inspections) and undergo a periodic inspection by the 
NRA to determine compliance with the safety programmes.16 Before a reactor is 
decommissioned, the decommissioning plan must be approved by the NRA.17 

                                                           
10. NRA Establishment Act, supra note 4, Article 3 of the supplementary provisions. 
11. Regulation Act, supra note 3, Article 43-3-6. 
12.  Ibid., Article 43-3-9. 
13.  Ibid., Article 43-3-11. 
14.  Ibid., Articles 43-3-15 and 43-3-16. 
15.  Ibid., Article 43-3-8. 
16.  Ibid., Article 43-3-24. 
17.  Ibid., Article 43-3-33. 
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After the Fukushima Daiichi NPP accident, the NRA established new regulatory 
standards and strengthened safety requirements.18 The amended Regulation Act 
clearly stipulates the operators’ obligation to maintain reactors so that they conform 
to the latest technical standards19 and the NRA’s authority to order suspension of 
reactor operations or other necessary measures in case of any breach of this 
obligation.20 According to these amendments, no reactor is allowed to operate unless 
it conforms to the latest technical standards. The operators must strengthen safety 
measures to conform to the new safety requirements and go through the permit 
process for basic design change, approval of detailed design and construction 
methods, approval of the amended operational safety programmes, and inspections. 
Reactor operations must be suspended during all of these procedures and the 
reactors are allowed to resume operations only after their completion. As of 
April 2018, seven reactors have been authorised to restart operations.21 Though, as 
described in Section V, the restarting of operations is being challenged in recent civil 
cases. 

In addition, according to the amended Regulation Act, power reactors may 
operate for 40 years, and this period may be extended only once and only up to 
20 years by obtaining the NRA’s approval.22 The approvals have been granted to 
three reactors as of April 2018, though there is no court decision yet on this issue. 

3. Public participation 

There is no specific legal framework for public participation in the construction and 
operation of nuclear reactors. However, according to Supreme Court decisions, the 
lack of a legal framework for public participation does not constitute a breach of the 
Constitution. The Supreme Court stated: 

… even in the case where the guarantee under … Article [31 of the 
Constitution]23 should be considered to be applicable, since administrative 
procedures are generally different from criminal procedures in nature and 
vary greatly depending on the administrative purposes, whether or not it is 
necessary to provide a party subject to an administrative disposition with an 
opportunity to receive a prior notice, provide an explanation, or raise a 
defense should be determined by comprehensively comparing various factors 
including the content and nature of the right or interest to be restricted by 
the administrative disposition, the extent of the restrictions, and the content, 

                                                           
18.  Ibid., Article 43-3-6, para. 1, item 4 and Article 43-3-14. Based on these provisions, the NRA 

amended the Ordinance concerning the Installation, Operation, etc. of Commercial 
Nuclear Power Reactors (Ordinance of Ministry of International Trade and Industry No. 77 
of 1978) and other related regulations. 

19. Regulation Act, supra note 3, Article 43-3-14. 
20. Ibid., Article 43-3-23. 
21.  In addition, another seven reactors have already been granted permits and are now under 

the subsequent reviews and inspections as of April 2018. 
22.  Regulation Act, supra note 3, Article 43-3-32. 
23.  Article 31 provides as follows: “No person shall be deprived of life or liberty, nor shall any 

other criminal penalty be imposed, except according to procedure established by law.” 
This article ensures due process of criminal procedure, but it is understood that Article 31 
also applies to administrative procedure. On this point, the Supreme Court stated: “The 
guarantee of due process of law prescribed in Article 31 of the Constitution directly 
pertains to criminal procedures. However, it is inappropriate to consider that all 
administrative procedures are automatically excluded from the scope of the guarantee 
under said Article just because they are not criminal procedures.” Supreme Court decision 
of 1 July 1992, Minsyu, Vol. 46, No. 5, p. 437 (New Tokyo International Airport Supreme 
Court decision). Minsyu is the legal reporter for Supreme Court decisions. A provisional 
translation of this decision is available on the Supreme Court website at: 
www.courts.go.jp/app/hanrei_en/detail?id=1464 (accessed 4 May 2018). 
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degree, urgency, etc. of the public interest that the administrative disposition 
aims to protect. Therefore, it is appropriate to construe that such opportunity 
is not always required to be provided.24 

Although the case in question concerned an administrative procedure for a 
recipient of an administrative decision, it is understood to be a general rule of 
administrative procedure. Citing this decision, the Supreme Court decision on the 
construction licensing for the Shikoku Electric Power Company’s Ikata NPP stated: 

The examination as to whether or not an application for permission for 
installation of reactors meets the criteria prescribed in the items of Article 24, 
paragraph (1) of the Regulation Act requires a considerably high level of 
expert technical assessments relating to the conformity to the plan on 
development and use of reactors and the safety of reactor facilities. 
Accordingly, paragraph (2) of said Article provides that when granting such 
permission, it is necessary to hear the opinion of the Atomic Energy 
Commission, which consists of persons with knowledge and experience in 
the relevant specialized fields, and respect such opinion. In view of this, 
although the Basic Act [on Atomic Energy] and the Regulation Act do not 
provide for procedures to allow residents living near the planned site of 
reactors to participate in the reactor installation permission procedures, or 
the disclosure of applications for installation and other documents, it cannot 
be said, only because of this fact, that these two Acts are contrary to the 
legislative purpose of Article 31 of the Constitution. Nor can it be said that it 
is contrary to the legislative purpose of said Article that the appellants, who 
are residents living near the planned site, were not given the opportunity to 
receive notice and be heard during the process of issuing the administrative 
disposition to grant permission for the installation of reactors disputed in 
this case.25 

Following this decision, public participation in the licensing of nuclear reactors 
has not been a major issue in court decisions. 

Regardless of the fact that public participation is not required by law, public 
participation procedures in the licensing process for nuclear reactors are 
implemented in practice. Public hearings are organised by the government and the 
operator before issuing a construction licence, and the operators must disclose 
information about their NPPs. In addition, agreements exist between the operators 
and municipalities or prefectures where the nuclear reactors are located whereby 
operators must obtain the consent of the municipalities and prefectures before 
resuming operation of a nuclear reactor following a basic design change or 
unexpected shutdown caused by certain incidents. The consents are often preceded 
by debates at local assemblies or discussions with local residents. These agreements 
are not based on any legal framework and there is no established conclusion as to 
their enforceability. Nevertheless, they are considered to be an important vehicle to 
facilitate the understanding of the local people and these agreements play a 
significant role in the operation of nuclear reactors. Based on the agreements, 
operators must obtain the consent of municipalities and prefectures before 
resuming operations following basic design changes to meet the new regulatory 
standards after the Fukushima Daiichi NPP accident. Various issues, including the 
strengthened safety measures and evacuation plans, are discussed in this process, 
which usually takes considerable time. 

                                                           
24.  New Tokyo International Airport Supreme Court decision, supra note 23. 
25.  Supreme Court decision of 29 October 1992, Minsyu, Vol. 46, No. 7, p. 1174 (Ikata Supreme 

Court decision). A provisional translation of this decision is available on the Supreme 
Court website at: www.courts.go.jp/app/hanrei_en/detail?id=1399 (accessed 4 May 2018). 
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Disclosure requirements applicable to governmental bodies also apply to 
national research institutes (e.g. the Japan Atomic Energy Agency), but not electric 
power companies, all of which are private companies. Although 50% of the shares in 
TEPCO are owned by the Nuclear Damage Compensation and Decommissioning 
Facilitation Corporation,26 this ownership does not affect the scope of the disclosure 
requirements, which do not apply to TEPCO. 

III.  Access to the courts 

Although administrative courts existed before World War II, no extraordinary court 
can be established under the present Constitution (Article 76, paragraph 2), which 
means that only one single court system exists. And this court system handles all 
cases concerning public and private law. District courts, high courts and the 
Supreme Court have jurisdiction for both civil and administrative cases as, 
respectively, the courts of first, second and final instance.27 The Code of Civil 
Procedure28 applies to both civil and administrative cases, and the Administrative 
Case Litigation Act29 provides for some specific matters.30 

1. Administrative cases 

i) Procedure 

Litigation to challenge licensing decisions may include several types of actions, 
among which are actions for revocation and declaration of nullity of administrative 
decisions. These two actions are the most widely used to challenge the licensing of 
nuclear reactor construction. 

In administrative cases, the defendant is not an individual ministry but rather 
the Japanese Government or a local government entity that has jurisdiction over the 
administrative decision in question.31 The Japanese Government is the defendant in 
cases where licensing decisions for nuclear reactors are challenged, since the NRA is 
responsible for the decision. Although individual ministries/agencies were once the 
defendants, this provision was amended to decrease the burden on plaintiffs to 
identify the responsible ministry/agency, which is not always clear for citizens. The 
officers of the Ministry of Justice and the responsible ministry/agency represent the 
Japanese Government in the proceedings. 

The court of the district where the administrative body that made the decision is 
located has jurisdiction in the first instance. Where the Japanese Government is the 
defendant, jurisdiction can also be based on the location of plaintiff’s general venue 
(i.e. domicile).32  

                                                           
26.  Act on Compensation for Nuclear Damage, Act No. 147 of 17 June 1961 (Compensation Act). 
27. Only these three types of courts have jurisdiction over the actions for revocation of 

administrative decisions or actions for injunction based on personal rights; summary 
courts and family courts do not. 

28. Code of Civil Procedure, Act No. 109 of 26 June 1996. 
29. Administrative Case Litigation Act, Act No. 139 of 16 May 1962. 
30. English translations of Japanese laws are available at the Ministry of Justice’s website at: 

www.japaneselawtranslation.go.jp. 
31. Administrative Case Litigation Act, supra note 29, Article 11, para. 1. 
32. Ibid., Article 12, para 4. In Japan there are eight high courts in eight different locations 

(Fukuoka, Hiroshima, Nagoya, Osaka, Sapporo, Sendai, Takamatsu and Tokyo). In contrast, 
there are 50 district courts with at least 1 in each of the 47 different prefectures in Japan. 
Thus, each high court has jurisdiction over multiple district courts. In this instance, a 
plaintiff can bring suit in the district court for the prefecture where the high court that has 
jurisdiction over the plaintiff’s domicile is located. 
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The action for revocation of an administrative decision means an action seeking 
revocation of an administrative decision33 when it involves any illegality. Any action 
for revocation of an administrative decision must be filed within six months of the 
day on which the person who seeks revocation became aware of the fact that the 
administrative decision was made; or within one year of the date of the 
administrative decision.34 An action for declaration of nullity35 can be filed when the 
administrative action in question involves a serious breach of administrative laws 
and such illegality is obvious.36 Actions for declaration of nullity can be filed at any 
time (i.e. without any time limits). 

A person may request the administrative agency to review its decision under the 
administrative appeal procedure.37 However, an action for revocation or declaration 
of nullity of an administrative decision can be filed without going through the 
administrative appeal procedure, unless otherwise specified in the related laws.38 
Since the Regulation Act does not preclude the immediate filing of actions 
concerning construction licensing, the actions can be filed without going through 
the administrative appeal procedure. 

In addition to revocation and declaration of nullity, the following types of actions 
and provisional orders are provided by the 2004 amendment to the Administrative 
Case Litigation Act: mandamus action; action for injunctive order; provisional order 
of mandamus; and provisional injunctive order. They are expected to be used when 
the regulatory authority does not exercise its power or before the regulatory 
authority makes its decision. However, these types of action have not been used 
effectively so far since their conditions are quite limited.39 

ii) Standing to sue 

An action for revocation of an administrative decision may be filed only by “a person 
who has legal interest” in seeking the revocation,40 which the court judges taking 

                                                           
33. Ibid., Article 3, para. 2. 
34. Ibid., Article 14. 
35. Ibid., Article 3, para. 4. 
36.  Supreme Court decision of 22 September 1959, Minsyu, No. 13, Vol. 11, p. 1426. 
37. Administrative Appeal Act, Act No. 68 of 2014. 
38. Administrative Case Litigation Act, supra note 29, Article 8, para. 1. 
39. “Mandamus action”: An action seeking an order to require an administrative agency to 

make a specific administrative decision when such a decision has not been made. 
Administrative Case Litigation Act, Article 3, para. 6. A mandamus action is admitted only 
when serious damage is likely to be caused if the specific administrative decision is not 
made and there are no other appropriate means to avoid such damage. Ibid., Article 37-2, 
para. 1. 

  “Action for an injunctive order”: An action seeking an order to prevent an administrative 
agency from making a specific administrative decision when it is about to make a decision 
that it should not make. Administrative Case Litigation Act, Article 3, para. 7. An action for 
an injunctive order is admitted only when serious damage is likely to be caused if the 
specific administrative decision is made. Ibid., Article 37-4, para. 1. 

  “Provisional order of mandamus”: An action seeking an order to require an administrative 
agency to make a specific administrative decision on a provisional basis, when a 
mandamus action is filed. An action for provisional order of mandamus is admitted only 
when there is an urgent necessity in order to avoid damage that cannot be compensated, 
which would be caused due to the specific administrative decision not being made, and 
the action on the merits seems well-grounded. Ibid., Article 37-5, para. 1. 

  “Provisional injunctive order”: An action seeking an order to prevent an administrative 
agency from making a specific administrative decision on a provisional basis when an 
action for an injunctive order is filed. An action for provisional injunctive order is admitted 
only when there is an urgent necessity in order to avoid any damage that cannot be 
compensated, which would be caused due to the specific administrative decision being 
made, and the action on the merits seems well-grounded. Ibid., Article 37-5, para. 2. 

40. Ibid., Article 9, para. 1. 
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into account the purposes and objectives of each law as well as the content and 
nature of the interest in question.41 

With regard to the standing to sue concerning the construction licensing of 
nuclear reactors, the Supreme Court decision concerning the Fast Breeder Reactor 
(FBR) Monju stated: 

In light of such matters as the reason why [Article 24, para. 1,] item (iii) 
(limited to the part concerning technical capability) and item (iv) [of the 
Regulation Act] have been established, and the nature of the damage that is 
taken into consideration under these items, it is appropriate to construe that 
these items are intended to protect not only the safety of the lives and health 
of the public and their interest in the environment as a general public 
interest, but also intended to protect the safety of the lives and health, etc. of 
the scope of residents who are living near the reactor facilities and are likely 
to suffer more direct and serious damage resulting from a possible disaster 
that could be caused by such an accident, etc., as an individual interest of 
each of these residents. 

The issue as to whether or not the area where these residents are living is an 
area where the residents are likely to suffer more direct and serious damage 
in the event of such a disaster that could be caused by a reactor accident, etc. 
as mentioned above should be determined rationally in light of socially 
accepted ideas, while taking into consideration specific conditions regarding 
the reactors concerned (e.g. the type, structure and scale) and focusing on the 
distance between the area where those residents are living and the location 
of the reactors.42 

The standing to sue is thus judged mainly based on the distance between the 
plaintiffs’ domiciles and the location of the nuclear reactor in question. The 
1992 Monju FBR Supreme Court decision found standing to sue for the residents 
living within a distance of 58 km from the nuclear reactor. 

On the other hand, standing to sue is established only for “a person who has 
legal interest”, and, therefore, legal interests that do not belong to any specific 
person (e.g. protection of the environment) are not taken into account. For example, 
an environmental group does not have standing only for the purpose of protection of 
the environment. Nevertheless, the court tends to judge individual standing more 
flexibly than before, particularly after the 2004 amendments to the Administrative 
Case Litigation Act. In practice, some residents living close to a nuclear reactor file 
actions as plaintiffs43 and various other people and groups provide them with 
support. As a result, a wide range of people and groups are often involved in an 
action. In addition, 1992 Monju FBR Supreme Court decision established the clear 
rule on standing to sue for the cases where the construction licensing of a nuclear 
reactor is disputed. Although the standing to sue can still be disputed, in recent 

                                                           
41. Ibid., Article 9, para. 2. 
42. Supreme Court decision of 22 September 1992, Minsyu, No. 46, Vol. 6, p. 571 (1992 Monju 

FBR Supreme Court decision). A provisional translation of this decision is available on the 
Supreme Court website at: www.courts.go.jp/app/hanrei_en/detail?id=1406 (accessed 
4 May 2018). In this case, the Supreme Court handed down two decisions separately. This 
decision only dealt with the standing to sue, and the merit of this case was judged 
separately in 2005. The second decision will be cited in Section IV. 

43. Considering the density of population in the area surrounding nuclear reactors, a large 
number of people may have standing. For example, according to the documents posted on 
the Japan Cabinet Office website, 210 000 people and 180 000 people live within a 30 km 
radius of Sendai NPP and Takahama NPP, respectively. “Support for regional disaster 
prevention plan and evacuation plan formulation”, www8.cao.go.jp/genshiryoku 
_bousai/keikaku/keikaku.html (in Japanese) (accessed 4 May 2018). 

http://www8.cao.go.jp/genshiryoku_bousai/keikaku/keikaku.html
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times, it does not constitute a major issue that determines the conclusion of a 
decision concerning construction licensing of a nuclear reactor. 

2. Civil cases 

i) Injunction based on “personal rights” 

Plaintiffs may sue an operator to shut down its nuclear reactor according to the Code 
of Civil Procedure by claiming that the operation of a nuclear reactor infringes on 
plaintiffs’ “personal rights”. Injunctions based on “personal rights” were first 
admitted by the court in cases concerning publications violating privacy and then 
came to be used in the environmental field. Injunction based on “personal rights” is 
not clearly provided for in positive law but has been developed through court 
decisions and academics. For example, a high court decision concerning an 
injunction on the noise levels of an airport explained the idea of personal rights as 
follows: 

There is no doubt that lives and health and freedom of intellectual activity 
are fundamental for human beings and shall be the supreme consideration in 
legislation. All the people shall live in peace, liberty and dignity as human 
beings and such lives shall be absolutely respected. These thoughts are the 
basis of Article 13 of the Constitution44 and also supported by Article 25 of the 
Constitution45 in other ways. These interests concerning lives, health or 
psychological safety and privacy constitute the basis of human beings. These 
collective interests can be called “personal rights”. No one may infringe on 
these personal rights without reason, and one shall have the right to defend 
his/her personal rights from infringement. Accordingly, one can claim a 
cessation of the actions that may cause physical damage (such as diseases) 
as well as serious mental anguish or privacy concerns. Even when damage 
has not yet actually arisen, one may claim prevention of potential harmful 
actions if there is actual risk of damage. The rights to suspend and prevent 
nuisance based on personal rights can be the basis of injunction under the 
civil procedure.46 

“Personal rights” are thus understood as individuals’ rights concerning physical 
and psychological safety. It is, therefore, distinguished from public interest 
(e.g. protection of the environment) and is only admitted for individuals 
(i.e. organisations and groups do not have personal rights). 

ii) Procedure 

An action for an injunction based on “personal rights” is subject to the jurisdiction of 
the court in the location of the defendant’s principal office or business office,47 as 
well as in the place where the tort took place (in this case, the location of plaintiffs’ 
domiciles).48 District courts exist in every prefecture, and they have jurisdiction in 
the prefecture where they are located. Therefore, it is possible that more than one 
court could have jurisdiction over cases involving the same NPP. 

                                                           
44. Japanese Constitution, Article 13: All of the people shall be respected as individuals. Their 

right to life, liberty, and the pursuit of happiness shall, to the extent that it does not 
interfere with the public welfare, be the supreme consideration in legislation and in other 
governmental affairs. 

45. Ibid., Article 25, para. 1: All people shall have the right to maintain the minimum standards 
of wholesome and cultured living. 

46. Osaka High Court decision of 27 November 1975, Hanreijihou, No. 797, p. 36. Hanreijihou is a 
law report published by a private company. 

47. Code of Civil Procedure, supra note 28, Article 4, paras. 1 and 4. 
48. Ibid., Article 5. 



ARTICLES 

46 NUCLEAR LAW BULLETIN No. 100/VOL. 2018/1, NEA NO. 7367, © OECD 2018 

In civil cases, plaintiffs sue an operator to shut down its nuclear reactor and the 
licensing decision is not directly attacked. Accordingly, civil cases have no 
relationship with the administrative appeal procedure and plaintiffs may file an 
action with the court without going through the administrative appeal procedure. In 
addition, there is no time limit to file an action following the licensing decision for 
the nuclear reactor in question. Plaintiffs may bring an action at any time as long as 
the nuclear reactor is in operation. 

Since court procedures usually take time and rights may be damaged by the 
passage of time, the Civil Provisional Remedies Act49 provides provisional remedies 
to protect the rights of the parties.50 The court may issue an order to take certain 
actions or to prohibit parties from taking certain actions, or issue any other order as 
necessary.51 A provisional order may be issued when there is a likelihood that it will 
be impossible or extremely difficult for the plaintiff to exercise its rights due to any 
changes to the existing state of the matter.52 

The proceedings concerning provisional remedy are simplified compared to the 
proceedings concerning the merits of civil cases. The plaintiff is only required to 
provide prima facie evidence on: i) existence of its rights and ii) necessity of 
preserving those rights through a provisional remedy.53 With regard to the necessity 
of provisional remedy, for example, a lower court decision concerning the restarting 
of a nuclear reactor stated: 

The operator is not likely to immediately restart nuclear reactor operations, 
at least not before the NRA issues a permit for basic design change. Therefore 
necessity of provisional remedy is not recognised unless the plaintiffs 
provide prima facie evidence on the specific circumstances where the nuclear 
reactor must be immediately shut down to avoid significant damage or 
imminent danger.54 

An objection to an order for a provisional remedy may be filed with the court 
that issued the order,55 and an appeal concerning the judgment on the objection 
may be filed with the higher court.56 However, the filing of an objection or appeal on 
its own does not suspend the execution of the order for a provisional remedy. Once a 
lower court has issued an order for a provisional injunction on a nuclear reactor, 
which is one type of provisional remedy, it must be temporarily shut down unless 
the provisional order is revoked through an objection or appeal. This was the case 
with Kansai Electric Power Company’s Takahama NPP following the provisional 
injunctive order by Fukui District Court, as explained in Section V.57 

iii) Standing to sue

Plaintiffs may establish their standing to sue in civil cases when they have legal 
interests to be protected by a decision in their favour. In practice, this judgment 
overlaps with the decision on whether the operation of a nuclear reactor infringes 
on plaintiffs’ personal rights. Accordingly, whether a plaintiff has standing to sue is 
not a major issue that determines the outcome of cases where an injunction against 

49. Civil Provisional Remedies Act, Act No. 91 of 1989.
50. Provisional remedies are widely used, as explained in Section V.
51. Civil Provisional Remedies Act, supra note 49, Article 24.
52. Ibid., Article 23, para. 1.
53. Ibid., Article 13.
54. Fukui District Court decision of 24 December 2015, Hanreijihou, No. 2290, p. 73. This 

decision revoked its earlier provisional injunctive order regarding the Ohi NPP.
55. Civil Provisional Remedies Act, supra note 49, Article 26.
56. Ibid., Article 41, para. 1.
57. However, the provisional injunctive order was revoked in the objection to the Fukui 

District Court. Fukui District Court decision of 24 December 2015, Hanreijihou, No. 2290,
p. 29. 
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the operation of a nuclear reactor is sought. However, as personal rights are only 
admitted for individuals, organisations and groups do not have standing to sue in 
actions for injunction based on personal rights. 

Class actions do not exist in Japanese law except in a specific field, and this does 
not apply to nuclear energy.58 Although tens or sometimes hundreds of plaintiffs are 
involved in an action where an injunction against the operation of a nuclear reactor 
is disputed, this is not through a class action procedure but rather because each 
plaintiff claims protection of their own personal rights. 

3. Summary 

The following table summarises the procedures for administrative and civil cases, 
which are meant to ensure citizen access to the courts. 

 Administrative case Civil case 

Claim (1) revocation or (2) declaration of nullity 
of licensing decision 

injunction against operation of nuclear 
reactors 

Plaintiff only individuals; no organisations or 
groups 

only individuals; no organisations or 
groups 

Standing to sue 

A person must have a legal interest in the 
matter. The main consideration in 
determining the legal interest is the 
distance of the person’s domicile from the 
nuclear reactor in question.  

A person must have legal interest to be 
protected. In practice, this judgment 
overlaps with the judgment on the 
infringement of a plaintiff’s personal rights. 

Defendant Japanese Government Nuclear operator 

Jurisdiction of the district 
court 

(1) location of the administrative agency; 
or (2) location of the high court that has 
jurisdiction over the plaintiff’s domicile 

(1) location of the defendant’s principal 
office or business office; or (2) location of 
the plaintiff’s domicile 

Time limit 

Revocation: must be filed within (1) six 
months of the day on which the person 
who seeks revocation became aware of 
the fact that the administrative decision 
was made; or (2) one year of the date of 
the administrative decision 
Declaration of nullity: No time limit 

No time limit 

Administrative appeal 
procedure before filing an 
action to the court 

Optional Not applicable  

 
As mentioned, only individuals have standing to sue in both administrative and 

civil cases, since actions for injunction based on personal rights as well as actions 
for revocation or declaration of nullity of administrative decision are based on an 
individual’s legal interests. But, in practice, courts tend to interpret standing more 
flexibly than before and various groups often provide support to the residents living 
close to a nuclear reactor. As a result, a wide range of people and groups are 
involved in actions concerning nuclear reactors. 

In both civil and administrative cases, the residents living in the prefecture 
where an NPP is located as well as in the neighbouring prefectures may bring actions 
in the district courts. This means that multiple actions can be filed in different 
prefectures concerning one nuclear reactor (though each individual plaintiff has to 
choose a single court when bringing an action). Thus, actions on one nuclear reactor 
can be filed multiple times by different plaintiffs without any time limit (except 
actions for revocation of administrative decision). 

                                                           
58. Act on Special Measures Concerning Civil Court Proceedings for the Collective Redress for 

Property Damage Incurred by Consumers, Act No. 96 of 2013. 
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IV. Standards of judicial review for administrative cases 

This section summarises the leading cases where the Supreme Court established its 
standards of judicial review for administrative cases. 

As a general rule, administrative agencies have discretionary power in their 
decision-making, but the court may revoke an administrative decision when it 
involves illegality. According to the Supreme Court: 

Instances where the decision becomes unlawful are limited to cases where 
the decision was made in excess of the discretionary power granted by law or 
where there was an abuse of discretion. Only in such cases may the court 
annul the decision. […] 

However, since the reason, purpose, and scope of discretion granted by law 
to an administrative agency differ, and circumstances in which the decision 
is found unlawful for excess or abuse of discretion vary, each kind of decision 
has to be examined individually.59 

This is the general principle in actions for revocation and declaration of nullity of 
administrative decisions. Then, how does the court, which only has expertise in law, 
judge illegality in the licensing decisions for nuclear reactors, a subject that requires 
scientific and technological expertise? The Ikata Supreme Court decision established 
the standards of judicial review for administrative cases on this issue. 

1. The Ikata Supreme Court decision 

The decision first described the features of the regulatory authority’s safety review 
as follows: 

The examination on the safety of reactor facilities including the technical 
capabilities as mentioned above is to study, from a multifaceted and 
comprehensive perspective, matters such as the engineering safety of the 
reactor facilities themselves, the radiation effect on the workers, neighboring 
residents and surrounding environment when the reactors are in normal 
operation, and the effect on the neighboring areas in the event of an 
accident, in connection with natural conditions of the planned site of 
reactors (e.g. the land features, nature of the soil, and weather), social 
conditions (e.g. population distribution), and the abovementioned 
technological capabilities of the person who is to install reactors. This 
examination also covers matters concerning future forecasts. Thus, it is 
obvious that said examination requires comprehensive assessment based on 
the latest scientific, expert technical knowledge of a considerably high level 
not only in the field of nuclear engineering but also across a wide range of 
fields. Article 24, paragraph (2) of the Regulation Act provides that in granting 
permission for the installation of reactors, the Prime Minister must hear in 
advance the opinion of the Atomic Energy Commission with respect to the 
application of the criteria provided in paragraph (1), item (iii) of said Article 
(limited to the part concerning technical capabilities) and in item (iv) of said 
paragraph, and respect such opinion.60 It is appropriate to construe that the 
purpose of this provision is to, in consideration of such characteristics of the 

                                                           
59. Supreme Court decision of 4 October 1978, Minsyu, Vol. 32, No. 7, p. 1223. A provisional 

translation of this decision is available on the Supreme Court website at: 
www.courts.go.jp/app/hanrei_en/detail?id=56 (accessed 4 May 2018). 

60. These provisions were in existence at the time of the licensing decision. Now these articles 
correspond to the ones cited in Section II, sub-section 2. In addition, the Prime Minister (as 
head of the Science and Technology Agency) and the Atomic Energy Commission were 
responsible for the safety regulation at that time. 
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examination on the safety of reactor facilities as explained above, leave the 
issue of conformity to the criteria provided in these items to the reasonable 
assessment to be made by the Prime Minister while respecting the opinion 
based on scientific, expert technical knowledge of the Atomic Energy 
Commission, which consists of persons with knowledge and experience in 
the relevant specialized fields.61 

A Supreme Court Counsellor explained this point as follows: 

Machines and equipment developed by utilising advanced scientific and 
technological knowledge can never be absolutely safe, but always have some 
risk of accidents. However, when such risks are recognised as socially 
acceptable or almost controllable by humans, we deem such machines and 
equipment safe and utilise them by comparing their risk level and benefits. It 
can be said that this idea of relative safety has been generally accepted. […] 

Although people have a different understanding of safety levels, the 
responsible authority for licensing of nuclear reactors determines the safety 
level as licensing standards; i.e., it determines the requirements for licensing 
and reviews conformity to such requirements. Such decision and review 
must be based on the latest scientific knowledge and take into consideration 
the risk levels that are deemed acceptable in our society.62 

A licensing decision of a nuclear reactor requires the latest scientific and 
technological expertise of which the court has only limited knowledge. It also 
requires a kind of political choice concerning the socially acceptable risk level of 
nuclear technology. Considering these features, the Regulation Act lets the 
regulatory authority, which is the administrative agency with the scientific and 
technological expertise, determine the regulatory standards and review conformity 
to the standards. 

Following these considerations, the Ikata Supreme Court decision stated that the 
court shall review the regulatory authority’s licensing decision using the following 
standards. 

i) Rationality of regulatory standards and review process 

The Ikata Supreme Court decision stated: 

Taking these points into consideration, when the court examines and makes 
a determination on a dispute in an action filed to seek revocation of an 
administrative disposition to grant permission for the installation of reactors, 
in which the point in dispute is appropriateness of the defendant 
administrative agency’s assessment on the safety of the reactor facilities, the 
court should focus on whether or not there are unreasonable aspects in the 
assessment that the defendant administrative agency has made on the basis 
of the expert technical investigation, deliberation and assessment by the 
Atomic Energy Commission or the Reactor Safety Examination Committee. If, 
in light of the current science and technology standards, it is found that there 
are unreasonable aspects in the specific examination criteria employed in 
that investigation and deliberation, or there are errors or omissions that 
cannot be overlooked in the investigation, deliberation or assessment process 
through which the Atomic Energy Commission or the Reactor Safety 
Examination Committee assessed the relevant reactor facilities to be in 

                                                           
61. Ikata Supreme Court decision, supra note 25. 
62. Toshifumi Takahashi (1992), “Commentary”, Commentaries of the Supreme Court Decisions 

(civil cases), 1992 edition, Housoukai, p. 418. Counsellors of the Supreme Court publish 
commentaries on major Supreme Court decisions. Although these commentaries do not 
have any official status, they are useful for understanding Supreme Court decisions. 
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conformity to said specific examination criteria, and the defendant 
administrative agency is deemed to have relied on these factors when 
making its assessment, the defendant administrative agency’s assessment 
should be held to include unreasonable aspects, and therefore the 
administrative disposition to grant permission for the installation of reactors 
that has been issued based on that assessment should be considered to be 
illegal.63 

In reaching its determination, the court focused on whether the regulatory 
standards used in the decision were rational or not, as well as whether the regulatory 
authority’s decision-making process involved any significant error or fault. Thus, 
rather than reviewing the conformity of the administrative decision to the regulatory 
standards from the regulatory authority’s viewpoint and possibly overriding the 
administrative decision, the Supreme Court reviewed the administrative decision 
with some deference. 

The next sub-section will explain this approach in greater detail. 

ii) The latest scientific knowledge 

The Ikata Supreme Court decision stated that the regulatory standards and decision-
making process must be reviewed based on the “latest scientific knowledge”. The 
aforementioned Supreme Court Counsellor explained this point as follows: 

Even if the safety measures included in the basic design were considered 
sufficient based on the scientific knowledge of that time, the authority’s 
licensing decision regarding the safety of the nuclear reactor shall be 
considered illegal and be revoked if the latest and widely accepted scientific 
knowledge at the time of the proceedings of the action for revocation of the 
licensing decision has revealed that the safety measures are insufficient and 
the nuclear reactor involves significant risk of severe accident once it is 
constructed and operated as specified in the basic design.64 

iii) Scope of judicial review 

The Ikata Supreme Court decision stated: 

… it is appropriate to construe that the safety examination to be conducted 
in the stage of granting permission for the installation of reactors does not 
cover all the matters concerning the safety of the reactor facilities, but only 
covers matters concerning the safety of their basic design.65 

Accordingly, the judicial review on the licensing decision for construction of a 
nuclear reactor may only deal with the basic design and cannot address issues 
concerning detailed design and construction methods, operations, etc. Those issues 
should be disputed in separate actions challenging the specific administrative 
decisions. 

In addition, the second Monju FBR Supreme Court decision stated: 

… it should be construed that the competent minister is also authorized to 
make a reasonable judgment, while giving due consideration to opinions of 
the Nuclear Safety Commission, regarding what matters fall under the scope 
of matters concerning the basic design of the nuclear plant which should be 
subjected to safety examination at the stage of granting permission for the 

                                                           
63. Ikata Supreme Court decision, supra note 25. 
64. Takahashi (1992), “Commentary”, supra note 62, pp. 423-424. 
65. Ikata Supreme Court decision, supra note 25. 
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establishment of the nuclear reactor, in the course of making a judgment on 
the compliance with the standards.66 

Thus, the regulatory authority has a kind of discretionary power to determine 
the scope of the “basic design” of a nuclear reactor in the safety review for the 
construction licensing. 

iv) Burden of proof 

In principle, the plaintiffs shall bear the burden of proof to show that an 
administrative decision involves an abuse or excess of discretionary power in 
actions for revocation and declaration of nullity of administrative decisions.67 While 
the Ikata Supreme Court decision applied this principle, it required the defendant 
administrative agency to first offer sufficient evidence and documents and provide 
an explanation showing that there are no unreasonable aspects in the specific 
regulatory standards employed in the investigation and deliberation by the Atomic 
Energy Commission or the Reactor Safety Examination Committee or the 
investigation, deliberation and assessment process, etc. which the defendant 
administrative agency relied on. If the defendant administrative agency fails to offer 
sufficient evidence and explanation on this issue, it is practically presumed that the 
defendant administrative agency’s assessment includes unreasonable aspects. 

v) Summary 

The framework just described was confirmed by a subsequent Supreme Court 
decision, handed down on the same day as the Ikata Supreme Court decision, on the 
construction licensing of the TEPCO Fukushima Daini NPP.68 In addition, lower 
courts have applied the same standards in cases related to nuclear fuel 
manufacturing facilities,69 radioactive waste management facilities,70 etc., which 
means the judicial review standards of the Ikata Supreme Court decision are well 
established in administrative cases. 

However, the Ikata Supreme Court decision only briefly explained why the 
regulatory standards and decision-making process in question were rational and did 
not clearly indicate the factors to be focused on when analysing those issues. The 
High Court and the Supreme Court decisions concerning the construction licensing 
for the Monju FBR more closely reviewed the rationality of the regulatory standards 
and the regulatory authority’s decision-making process, which are addressed next. 

2. The Nagoya High Court and the Supreme Court decisions concerning the 
construction licensing for the Monju FBR 

In this case, the Nagoya High Court and the Supreme Court both cited the Ikata 
Supreme Court decision, but reached different conclusions: the High Court 
determined the licensing decision to be illegal,71 while the Supreme Court found it to 

                                                           
66. Supreme Court decision of 30 May 2005, Minsyu, Vol. 59, No. 4, p. 671 (2005 Monju FBR 

Supreme Court decision). A provision translation of this decision is available on the 
Supreme Court website at: www.courts.go.jp/app/hanrei_en/detail?id=749 (accessed 4 May 
2018). This is the second decision concerning the construction licensing of the Monju FBR, 
and this decision addressed the merits of this case. The next sub-section will explain this 
decision in greater detail. 

67. Supreme Court decision of 7 April 1967, Minsyu, Vol. 21, No. 3, p. 572. 
68. Supreme Court decision of 29 October 1992, Hanreijihou, No. 1441, p. 50. 
69. Aomori District Court decision of 15 March 2002 and Sendai High Court decision of 9 May 

2006. 
70. Aomori District Court decision of 16 June 2006 and Sendai High Court decision of 

22 January 2008. 
71. Kanazawa branch, Nagoya High Court, decision of 27 January 2003, Hanreijihou, No. 1818, 

p. 3. 
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be legal.72 This case is considered somewhat special since the reactor in question 
was an FBR (not a typical power reactor) and the plaintiffs claimed declaration of 
nullity, which must involve more serious illegality than revocation. However, it is 
the only case where the conclusions of the High Court and Supreme Court were 
split, and it has enhanced the understanding of the judicial review standards 
established by the Ikata Supreme Court decision. 

Three major technical issues were at the centre of the two decisions. The Nagoya 
High Court concluded that the regulatory standards and decision-making process 
held significant error or fault. In analysing the three issues, the Nagoya High Court 
found that: the safety review for the construction licensing of the Monju FBR did not 
take into account what it considered to be necessary technical specifications for the 
steel liner; the accident analysis did not include a necessary scenario; and an 
accident scenario analysis required a more conservative approach. The Supreme 
Court, on the other hand, found no error or fault concerning the above-mentioned 
three issues and reversed the Nagoya High Court decision. 

Under the judicial review standards of the Ikata Supreme Court decision, the 
judges should investigate each stage of the decision-making process and review the 
rationality of the process, i.e. whether the regulatory authority took into account all 
facts (e.g. necessary technical specifications or scenarios) that should have been 
considered and whether the analysis of each factor was reasonably conducted. The 
judges should not put themselves in the regulatory authority’s position to determine 
conformity to the regulatory standards as such a determination requires extensive 
scientific and technological expertise. Rather, the judges should indirectly review 
the rationality of the regulatory authority’s decision by focusing on its process. This 
type of judicial review is generally understood by academics as “judicial control over 
the decision-making process of the administrative agency”. In this way, the 
standards set out in the Ikata Supreme Court decision avoid conflict with the 
scientific and technological decisions of the regulatory authority while exercising 
some legal control over administrative decisions. 

3. Summary 

The Ikata Supreme Court decision established the judicial review standards for 
administrative cases where the licensing decision for construction of nuclear 
installations is disputed: 

1. the court reviews whether the standards set by the regulatory authority are 
rational or not, and whether the review and decision-making process of 
regulatory authority has any significant error or fault, i.e. whether the 
regulatory authority took into account all facts that should have been 
considered and whether the analysis of each factor was reasonably 
conducted; 

2. the court reviews the licensing decision based on the latest scientific 
knowledge; and 

3. the review of the licensing decision only deals with the basic design of a 
nuclear installation.73 

The court does not conduct the same review of conformity to the regulatory 
standards as the regulatory authority does, but indirectly reviews the rationality of 
the regulatory authority’s decision by focusing on its decision-making process. In 
this regard, the framework established by the Ikata Supreme Court decision is 
somewhat deferential to the scientific and technological decisions of the regulatory 

                                                           
72. 2005 Monju FBR Supreme Court decision, supra note 66. 
73. Ikata Supreme Court decision, supra note 25. 
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authority,74 but still tries to exercise some legal control over the administrative 
decisions. 

In addition, the Ikata Supreme Court decision balances the equities between 
both parties by requiring that while the plaintiffs bear the burden of proof on excess 
or abuse of discretionary power of the regulatory authority, the defendant must first 
offer sufficient evidence and documents and provide an explanation of the 
rationality of the regulatory standards and decision-making process. 

Since there has not been any major court decision in administrative cases 
following the Fukushima Daiichi NPP accident, it is not yet clear whether there will 
be any changes in the standards of judicial review following a severe accident. In 
civil cases, however, there have been important court decisions since the Fukushima 
Daiichi NPP accident. The next section will examine the standards of judicial review 
for civil cases by comparing them with the Ikata Supreme Court decision. 

V. Standards of judicial review for civil cases 

While the illegality of licensing decisions is the issue in administrative cases, the 
existence of an actual risk to personal rights is the issue in civil cases. Therefore, the 
standards of judicial review established in the Ikata Supreme Court decision cannot 
be directly applied to civil cases. No Supreme Court decision has yet established the 
standard to determine when a nuclear reactor presents an actual risk to personal 
rights and whether an injunction to cease its operation can be issued. Different 
approaches to this issue exist in lower court decisions, and the conclusions also 
differ. 

The following sub-sections illustrate the differences between the lower court 
decisions that dismissed claims for injunction and those decisions that granted 
them. 

1. Lower court decisions that dismissed claims for injunction 

The leading case is the Sendai District Court decision concerning Tohoku Electric 
Power Company’s Onagawa NPP,75 which mostly applied the Ikata Supreme Court 
decision’s approach to a civil case. Both before and after the Fukushima Daiichi NPP 
accident, most lower court decisions basically followed the framework of the 
Onagawa NPP decision when dismissing claims for an injunction against the 
operation of a nuclear reactor. The Fukuoka High Court decision concerning Kyusyu 
Electric Power Company’s Sendai NPP76 is one such example that explained the legal 
framework in more detail as well as why the High Court applied the judicial review 
standards of an administrative case framework to a civil case. The following 
paragraphs summarise the High Court decision. 

i) Standards of judicial review 

The Fukuoka High Court said: 

                                                           
74. While the Ikata Supreme Court decision mentioned the scientific and technological 

expertise of the regulatory authority, it did not say anything about the independence of 
the regulatory authority. This is, supposedly, because the regulatory authority was placed 
under the Science and Technology Agency and the AEC, which were responsible for 
promotion of nuclear energy, and independence of the regulatory authority did not 
constitute a major issue at that time. However, recent lower court decisions in civil cases 
after the establishment of the NRA emphasise independence of the regulatory authority as 
well as its scientific and technological expertise. 

75. Sendai District Court decision of 31 January 1994, Hanreijihou, No. 1482, p. 3 (Onagawa NPP 
decision). 

76. Miyazaki branch, Fukuoka High Court, decision of 6 April 2016, Hanreijihou, No. 2290, p. 90 
(Fukuoka High Court decision). 
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… in an action for injunction against the operation of a nuclear reactor to 
prevent infringement of personal rights, the safety level to be ensured in a 
nuclear reactor shall be judged according to the level of safety that is 
acceptable for our society: in other words, it shall be judged considering the 
risk level that is acceptable for our society, i.e., according to social 
convention.77 

Then the question to be answered is: what is the socially acceptable level of risk, 
i.e. what is the social convention? The court looked to the amended Regulation Act 
for the answer: 

… the amended Regulation Act is based on lessons learnt from the 
Fukushima Daiichi NPP accident and requires that the safety regulation of a 
nuclear reactor shall reflect the latest expertise and the nuclear reactor shall 
conform to the regulatory standards, which are based on the latest scientific 
and technical expertise. In addition, having regard to the limit of scientific 
and technological expertise, the amended Regulation Act has also 
strengthened severe accident management measures to prevent any severe 
accident causing dispersion of radioactive substances to the area even in an 
unexpected event where the safety functions of a nuclear reactor are 
damaged. Considering these purposes and objectives of the amended 
Regulation Act, it is recognised that the Act requires achieving safety of a 
nuclear reactor so that it is well prepared for natural disasters that are 
reasonably predicted by the latest scientific and technological expertise. The 
term “large scale natural disasters” provided in Article 1 of the said Act78 
shall be understood as meaning the above-mentioned natural disaster. There 
are no grounds showing that the Act requires ensuring the safety level 
argued by the plaintiffs.79 This regulatory framework provided by the 
amended Regulation Act is considered to reflect the understanding of the 
social convention in our country concerning the safety level of nuclear 
reactors to be prepared for natural disasters.80 

Thus, according to the High Court, social convention does not call for zero risk; 
instead, the risk of a nuclear reactor is socially acceptable if it is well prepared for 
reasonably predicted natural disasters.81 

However, the Regulation Act itself does not specify what a reasonably predicted 
natural disaster is. The High Court considered that according to the amended 
Regulation Act, it should be specified through the regulatory standards and the 
regulatory authority’s safety review. The High Court said: 

The latest scientific and technological expertise is needed in order to identify 
potential natural events. Under the amended Regulation Act, these potential 
natural events are one of the elements concerning the safety of the basic 
design and are taken into account in the regulatory standards on location, 

                                                           
77. Ibid. 
78. Article 1 of the Regulation Act provides the objectives of the Act: “This Act is enacted for 

the purposes of providing necessary regulations … on the installation, operation, etc. of 
reactors, while taking into consideration the possibility of large scale natural disasters …”. 
Regulation Act, supra note 3. 

79. According to the court decision, the plaintiffs claimed, “nuclear power reactors must 
achieve the safety level, equal to absolute safety where they can prevent any disasters that 
the latest scientific and technological expertise cannot reasonably predict” or “the safety 
measure must take into account every natural disaster unless the possibility of occurrence 
is nil or just about nil”. 

80. Fukuoka High Court decision, supra note 76. 
81. The court specifically mentioned natural disasters since the major issues in this case were 

safety measures for natural disasters. 
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structure and equipment of nuclear reactors provided by the Ordinances of 
the NRA and other detailed regulatory standards used in the NRA’s safety 
review for construction licensing of a nuclear reactor. As mentioned above, 
the latest and advanced scientific and technological expertise in various 
fields is needed in order to set the regulatory standards and to review 
conformity to the standards, which include identification of potential natural 
events that may damage the safety function of a nuclear reactor. In addition, 
the NRA’s executives are composed of a Chairman and Commissioners who 
are highly experienced or have academic standing on the safety of nuclear 
energy use. The Chairman and Commissioners perform their duties 
independently and neutrally, based on their expertise.82 

Taking these circumstances into account, the court stated that where the NRA 
has issued a permit or approval for construction, basic design change, construction 
methods, etc., of the defendant’s nuclear reactor according to the Regulation Act, 
and the NRA has decided that the nuclear reactor conforms to the NRA’s detailed 
regulatory standards, the defendant is only required to offer sufficient evidence and 
documents and provide an explanation that the NRA’s detailed regulatory standards 
and its decision on conformity to the detailed regulatory standards do not involve 
any irrational points and the decision-making process does not involve any 
significant error or faults. As a result, according to social convention, the operation 
of a nuclear reactor does not involve actual risk if it conforms to the regulatory 
standards under the Regulation Act and if the standards, as well as the regulatory 
authority’s decision-making process, are deemed rational. 

In this way, the High Court judges the actual risk of a nuclear reactor through the 
rationality of the NRA’s regulatory standards and decision-making process. Although 
this framework limits the scope of judicial review to these points, the High Court 
explained that it is an “intrinsic constraint of the judicial system”: 

The latest and advanced scientific and technological expertise in various 
fields are needed in order to set the detailed regulatory standards and to 
review conformity to the standards. The current judicial system including the 
civil procedure has some arrangements to complement expertise, such as 
expert testimony and participation of technical advisors. However, it does 
not mean that the court judges the rationality of scientific and technical 
decisions from the same viewpoint as the regulatory authority … In addition, 
having regard to the aforementioned nature of the NRA as a regulatory 
authority, … the court has no choice but to review whether any irrational 
points exist in the detailed regulatory standards set and used by the NRA, 
whether any irrational points exist in the NRA’s decision on conformity to 
the detailed regulatory standards and whether the NRA’s review and 
decision-making process involves any error or faults.83 

Thus, the Fukuoka High Court adopted almost the same judicial review 
standards as the Ikata Supreme Court decision. 

Although this decision does not clearly mention “the latest scientific 
knowledge”, it is generally understood that in civil cases the court judges the safety 
of a nuclear reactor based on the latest scientific knowledge at the time of the 
proceedings. However, in civil cases, the court does evaluate the risk of a nuclear 
reactor, and accordingly, in civil cases, the scope of judicial review is not limited to 
the basic design. Instead, the court may find the existence of risk if there is any 
irrationality in the detailed design, construction methods or operation etc. 

                                                           
82. Fukuoka High Court decision, supra note 76. 
83. Ibid. 
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ii) Burden of proof 

In addressing the burden of proof in a civil case, the Fukuoka High Court said: 

… the burden of proof on their rights to be protected or the existence of 
aforementioned actual risk shall be borne, in principle, by the plaintiffs. 
Nevertheless, … the operator of the nuclear installation in question 
apparently has knowledge and documents on whether the contents of the 
new regulatory standards set by the NRA are rational or not, and whether the 
NRA’s decision that the nuclear installation in question conformed to the 
regulatory standards is rational. On the other hand, if a nuclear power 
reactor is objectively recognised as not ensuring safety, residents living in the 
area closest to the nuclear reactor are more likely to be damaged by radiation 
exposure in an accident causing dispersion of radioactive substances to the 
area, and their health and lives would be directly and seriously damaged … 84 

Taking these circumstances into account, the court stated that even in an action 
for injunction on operation of a nuclear reactor to prevent infringement of personal 
rights, when the plaintiffs live in areas where their health and lives would be 
directly and seriously damaged by an accident causing dispersion of radioactive 
substances to the area due to a lack of safety of the nuclear reactor, the operator 
who is responsible for construction and operation of the reactor shall offer sufficient 
evidence and documents and provide an explanation showing that there is no actual 
risk of events where radioactive substances would be dispersed to the area due to 
operation of the reactor and the health and lives of the residents living in the 
vicinity of the reactor are likely to be directly and seriously damaged. If the 
defendant does not sufficiently provide explanation and evidence, the existence of 
actual risk is practically presumed. 

Thus, while the plaintiffs bear the burden of proof, in principle, the defendant 
must first offer evidence and documents and provide a sufficient explanation 
showing that there is no actual risk of the reactor. In this way, the Fukuoka High 
Court balances the equities between the parties just as the Ikata Supreme Court 
decision did. 

Although the lower court decisions that dismissed claims differ in the details, 
they broadly used the above-mentioned framework. On the other hand, the lower 
court decisions that granted injunctions used different approaches. 

2. Lower court decisions that granted injunctions 

Four decisions granted injunctions following the Fukushima Daiichi NPP accident as 
of April 2018.85 The Otsu District Court decision concerning Kansai Electric Power 
Company’s Takahama NPP is one such example. In this case, the residents living 
within 70 km of the Takahama NPP filed a claim for an injunction. The Otsu District 
Court granted the injunction by pointing out the lack of a convincing explanation 
regarding how safety measures were strengthened after the Fukushima Daiichi NPP 
accident: 

… since now we have actually experienced the risk of nuclear reactors in the 
Fukushima Daiichi NPP accident following the earthquake off the Pacific 
coast of Tohoku, the risk of the nuclear reactor operation to infringe on 
plaintiffs’ personal rights is practically presumed unless the defendant 
provides sufficient explanation and prima facie evidence showing how the 

                                                           
84. Ibid. 
85. Although there is one district court decision that granted an injunction before the 

Fukushima Daiichi NPP accident (Kanazawa District Court decision of 24 March 2006, 
Hanreijihou, No. 1930, p. 25), this sub-section focuses on the decisions after the accident to 
specifically address the post-accident circumstances. 
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regulations on design and operation of the nuclear reactor have been 
strengthened and how the defendant has responded to the new regulations. 
We have learned lessons from the Fukushima Daiichi NPP accident, but 
nevertheless the nuclear reactor in this case is considered as having 
problems in the design concept for severe accident management based on 
the experience of the Fukushima Daiichi NPP accident, the emergency 
response measures which largely rely on external power sources and the 
design basis earthquake ground motion to specify seismic performance. The 
appropriateness of countermeasures for tsunami and evacuation plans still 
remains in question. Thus, the nuclear reactor is considered as having 
significant risk to plaintiffs' personal rights, but the defendant did not 
sufficiently provide explanation and prima facie evidence showing that safety 
of the nuclear reactor is ensured …86 

Thus, the court considered that the experience of the Fukushima Daiichi NPP 
accident clearly showed the risk of the nuclear reactor operation to personal rights; 
therefore, such risk is practically presumed unless the defendant sufficiently 
provides explanation and evidence showing how the operator and the regulatory 
authority has strengthened the safety of the nuclear reactor. 

The Fukui District Court decision that granted an injunction against the Kansai 
Electric Power Company’s Ohi NPP directly evaluated whether the nuclear reactor 
presented an actual risk without looking at the rationality of the NRA’s safety 
review. The court stated: 

Our society will not progress unless we accept the potential risk of new 
technology. If the nature and extent of risks associated with a new 
technology is not evident, it is extremely difficult for the court to decide 
whether an injunction to ban such technology should be granted or not. 
However, when the nature of risks and the extent of damage arising from a 
technology are evident, those who introduce such technology are required to 
ensure a safety level responding to the nature of the risk and the extent of 
damage. Accordingly, the court should just review whether the safety level is 
ensured or not, without worrying about conflicts between the development 
of our society and potential risk of the technology. The Fukushima Daiichi 
NPP accident clearly showed the nature of the risk associated with nuclear 
technology for power generation and the extent of damage arising from the 
risk. In this case, the court should review whether the nuclear reactor in 
question involves any actual risk of such accident …87 

According to the Fukui District Court, as the risk of nuclear reactors is now 
evident because of the Fukushima Daiichi NPP accident, the court is able to directly 
judge the existence of the actual risk of a nuclear reactor without looking at the 
regulatory standards or the regulatory authority’s safety review. 

The Fukui District Court decision that granted an injunction against the 
Takahama NPP also directly evaluated whether the nuclear reactor presented an 
actual risk without looking at the rationality of the NRA’s safety review. It also 
denied the rationality of the regulatory standards, by saying: 

…the new regulatory standards are recognised as rational when they are 
strict enough to prevent any risk of severe accident of the nuclear reactor as 
long as it conforms to them. However, the new regulatory standards are too 
lax and the safety cannot be ensured even if the nuclear reactor meets them. 

                                                           
86. Otsu District Court decision of 9 March 2016, Hanreijihou, No. 2290, p. 75. This decision was 

revoked by the Osaka High Court decision of 28 March 2017. 
87. Fukui District Court decision of 21 May 2014, Hanreijihou, No. 2228, p. 72 (Fukui District 

Court Ohi decision). This decision was revoked by the Fukui District Court, supra note 54. 
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[…] The regulatory standards are not rational, and, therefore, actual risks to 
plaintiffs’ personal rights can be admitted without reviewing whether the 
nuclear reactor conforms to the regulatory standards or not.88 

There is no consistent judicial standard of review in these cases, but based on 
the experience of the Fukushima Daiichi NPP accident, the courts either requested 
more convincing explanations on safety improvements or made its own safety 
review without looking at the regulatory standards and the regulatory authority’s 
decision-making process.89 

3. Summary 

As mentioned in Section IV, since the court’s scientific and technical expertise is 
limited and the decision concerning the socially acceptable level of risk of nuclear 
technology is more or less associated with a kind of political choice, the Ikata 
Supreme Court decision respected, to some extent, the decision-making of the 
regulatory authority, an administrative agency with extensive scientific and 
technological expertise. However, the Fukushima Daiichi NPP accident was caused 
by nuclear reactors that met the regulatory standards and held a licence issued by 
the regulatory authority, and now courts are not easily convinced by the fact that 
the NRA has reviewed the safety and then issued a licence for the nuclear reactors. 
These circumstances might explain recent court decisions that did not follow the 
Ikata Supreme Court decision. 

Even those decisions that dismissed claims for injunctions pointed out that the 
NRA should work to improve public confidence in its decisions and have a process to 
achieve public understanding of its safety targets and requirements. For example, 
the Kagoshima District Court stated in its decision: 

The safety targets set by the NRA did not go through national debate and 
cannot be recognised as social consensus. Thus they were not agreed upon as 
criteria to decide a publicly acceptable level of risk associated with the 
construction and operation of a nuclear installation. […] Needless to say, the 
acceptable level of risk in nuclear power use should be continuously 
discussed, not only within the NRA but also by the Diet and various other 
actors in the society.90 

Additionally, the Fukui District Court decision revoking its earlier decision 
regarding the Takahama NPP stated:91 

Nuclear operators are required to assess risks of nuclear reactors and to 
ensure safety based on the latest and advanced scientific and technological 

                                                           
88. Fukui District Court decision of 14 April 2015, Hanreijihou, No. 2290, p. 13 (Fukui District 

Court Takahama decision). This decision was revoked by the Fukui District Court, supra 
note 57. 

89. In addition to the three district court decisions described in sub-section 2, the Hiroshima 
High Court has recently granted a provisional injunction against the operation of the Ikata 
NPP, pointing out that the defendant did not provide sufficient explanation and evidence 
showing the rationale of the NRA’s decision regarding conformity to the regulatory 
standards: the regulatory standard required that the probability of event be sufficiently 
small where volcanic activities may affect the NPP over its operational period and the 
design of the NPP cannot prevent the consequence of such event. Hiroshima High Court 
decision of 13 December 2017, Hanreijihou, No. 2357/2358, p. 300. 

90. Kagoshima District Court decision of 22 April 2015, Hanreijihou, No. 2290, p. 147. This is the 
original decision of the Fukuoka High Court decision discussed in sub-section 1 (supra 
note 76). 

91. Fukui District Court decision, supra note 57. District Courts in Japan can hear an appeal to 
an injunctive order issued in the same court and revoke it. Although unusual, it is still 
possible because the judges are different in each case and they may reach different 
decisions in highly controversial cases. 
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expertise in various fields. In addition, the NRA, whose executives are 
composed of a Chairman and Commissioner of high moral standing who are 
highly experienced or have academic standing on nuclear safety, reviews the 
safety measures based on their expertise and from independent, neutral and 
scientific viewpoints. The new regulatory standards can be recognised as 
rational only when the objective of this system works well; if misconduct 
exists, the new regulatory standards will lose their rationality. The defendant 
and the NRA must deny the “myth” that nuclear reactors are absolutely safe 
and never forget the deep remorse of the Fukushima Daiichi NPP accident. 
With this attitude, they are required to make continuous effort to update 
their scientific and technological expertise and to ensure safety at a high 
level. 

VI. Conclusion 

This article has summarised Japan’s legal framework concerning access to the courts 
as well as recent court decisions concerning the operation of nuclear reactors. In 
Japan, only individuals have standing to sue; organisations and groups cannot 
establish standing. In practice, however, the court tends to admit standing for 
individuals more flexibly than before and a wide range of people are involved in 
actions concerning nuclear reactors. In addition, actions for one nuclear reactor can 
be filed multiple times without any time limit. These overall features ensure access 
to the courts for ordinary citizens. 

The Ikata Supreme Court decision established the framework for administrative 
cases where a licensing decision for the construction of a nuclear installation is 
disputed. The judgment, to some extent, respects the scientific and technical 
decisions of the regulatory authority, the administrative agency with extensive 
scientific and technological expertise, but tries to exercise some legal control by 
focusing on the regulatory standards and decision-making process. 

There is not yet a Supreme Court decision outlining the framework for civil 
cases. Some lower court decisions followed the Ikata Supreme Court decision while 
others did not. In all decisions, however, the NRA’s licensing decisions were no 
longer easily accepted by the court in the aftermath of the Fukushima Daiichi NPP 
accident. As mentioned above, the Ikata Supreme Court decision respects the expert 
decisions of the regulatory authority, but the experience of the severe accident has 
undermined confidence in the regulatory authority, which may affect judges’ 
attitudes towards the NRA’s safety review. 

The judicial review standards of the Ikata Supreme Court decision will continue 
to be applicable only if public confidence in the regulatory authority’s expert 
decisions is maintained in our society. As suggested by some recent court decisions, 
new safety targets and regulatory standards set by the NRA, as well as its restart 
review process, should help it regain the confidence of our society. Although public 
participation and information disclosure have not been regarded as major legal 
issues in construction licensing, these aspects should now attract more concern in 
the Japanese legal framework. 




