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Case law 

Germany 

Judgement of the Federal Constitutional Court of 6 December 20161 

The German legislator decided in 2002 to phase-out the use of nuclear energy for 
electricity generating purposes.2 The 2002 Act allocated a residual electricity volume 
to the individual nuclear power plants, which could be transferred to other plants. 
However, after the volume was used up, the respective plant has to be shut down. 
There was no fixed end of operation; the end was fixed by the consumption of the 
allocated electricity volume. The 11th Amendment to the Atomic Energy Act of 
8 December 20103 extended the operation periods to an average period of 12 years by 
increasing the permitted electricity volumes. 

After the 2011 Fukushima nuclear accident, the 13th Act of 31 July 2011 to Amend 
the Atomic Energy Act4 revoked the 2010 prolongation of the operational lifetimes 
and fixed dates by which the operation of nuclear power plants has to come to an 
end. While the 11th Amendment to the Atomic Energy Act accepted nuclear energy 
as a “bridge technology”, which warrants a limited prolongation of the operation 
time, the 13th Amendment clearly aimed at an acceleration of the phasing-out. The 
last nuclear power plant shall be shut down on 31 December 2022.5 

Nuclear energy subsidiaries of three of Germany’s four largest energy suppliers 
and one company operating a nuclear power plant directed constitutional 
complaints [Verfassungsbeschwerde] against the 13th Amendment to the Atomic 
Energy Act. They did not challenge the fundamental decision taken in the 2002 Act 
to end the peaceful uses of nuclear energy in Germany. The constitutional review 
rather is based on a legal situation where the end of the nuclear power plants’ power 
production, given their allocated volumes of electricity, was already set down. The 
complainants mainly challenge a violation of the freedom of property as guaranteed 
in Article 14, paragraph 1 of the Grundgesetz (GG) [Basic Law, i.e. Constitution]. 

                                                           
1. Bundesverfassungsgericht [Federal Constitutional Court], Leitsätze zum Urteil des Ersten Senats 

vom 6. Dezember 2016 [Headnotes to the Judgment of the First Senate of 6 December 2016] 
1 BvR 2821/11, 1 BvR 321/12, 1 BvR 1456/12. Available (in German) at: 
www.bverfg.de/e/rs20161206_1bvr282111.html. An English translation of the judgement is 
available at: www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2016/12/ 
rs20161206_1bvr282111en.html;jsessionid=049968F26A8BE0377B7BE65C49ECA728.1_cid392. 

2. Act on the Controlled Phasing Out of the Use of Nuclear Power for the Commercial 
Generation of Energy of 22 April 2002, Bundesgesetzblatt [Federal Law Gazette] (BGBl.) 2002 I, 
p. 1351 (2002 Act); see NEA (2002), “National Legislative and Regulatory Activities: Germany 
– Act on the Phase-out of Nuclear Power (2002)”, Nuclear Law Bulletin, No. 69, OECD, Paris, 
pp. 76-77 and Vorwerk, A. (2002), “The 2002 Amendment to the German Atomic Energy Act 
Concerning the Phase-out of Nuclear Power”, ibid. pp. 7-14. The Atomic Energy Act in its 
consolidated 2002 version is reproduced in the Supplement to NEA (2002), Nuclear Law 
Bulletin, No. 70, OECD, Paris. 

3. BGBl. 2010 I, p. 1814; see NEA (2010), “National legislative and regulatory activities: 
Germany – Amendment to the Atomic Energy Act extending the operating lifetime of 
nuclear power plants (2010)”, Nuclear Law Bulletin, No. 86, OECD, Paris, pp. 76-77. 

4. BGBl. 2011 I, p. 1704; see NEA (2011), “National legislative and regulatory activities: 
Germany – Legislative package on the change of energy policy; 13th Amendment to the 
Atomic Energy Act (2011)”, Nuclear Law Bulletin, No. 88, OECD, Paris, pp. 78-79. 

5. Atomic Energy Act as amended by the 13th Act to Amend the Atomic Energy Act, supra 
note 4, Sect. 7, para. 1a. 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2016/12/rs20161206_1bvr282111en.html
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The Court ruled in its 6 December 2016 judgement that the 13th Amendment to 
the Atomic Energy Act impairs the property of the complainants in several regards. 
This is summed up in the Headlines [Leitsätzen] of the judgement as follows:6 

1. The Thirteenth Act Amending the Atomic Energy Act (Dreizehntes Gesetz zur 
Änderung des Atomgesetzes – 13th AtG Amendment) which aims to realise the 
acceleration of the nuclear phase-out is for the most part compatible with the 
Basic Law. 

2. A legal person governed by private law, which is operated domestically for profit 
and entirely owned by a Member State of the European Union, can, by reason of 
the Basic Law’s openness toward European law, as an exception, invoke 
freedom of property and file a constitutional complaint. 

3. a) The electricity volumes allocated by law to the nuclear power plants in 2002 
and 2010 do not constitute, in and of themselves, stand-alone property rights 
enjoying protection of property; given that they are significant parameters for 
the use of the power plants, the electricity volumes do, however, benefit from 
protection of ownership of the power plants. 

b) A licence granted under public law does not generally constitute property. 

4. An expropriation under Article 14 sec. 3 of the Basic Law (Grundgesetz – GG) 
presupposes the deprivation of property through a change in the assignment of 
ownership and always also presupposes a process for the acquisition of goods. 
Accordingly, the provisions of the Thirteenth Act Amending the Atomic Energy 
Act of 31 July 2011 that are set out to accelerate the nuclear phase-out do not 
amount to an expropriation of property. 

5. Insofar as restrictions of the power of use and disposition over property 
qualifying as determinations of content and limits within the meaning of Art. 14 
sec. 1 sentence 2 GG lead to a deprivation of specific property interests without 
contributing to the acquisition of goods, enhanced requirements must be 
applied with regard to their proportionality. They then also always raise the 
question of a settlement provision. 

6. The revocation, without compensation, of the prolongation of the operational 
lifetimes of the nuclear power plants by an average of twelve years that had 
been set down statutorily at the end of 2010, brought about by the challenged 
Thirteenth Act Amending the Atomic Energy Act is constitutional, given the 
repeated limiting of expectations with regard to preserving the additional 
electricity output allowances. The legislature was also entitled to use the reactor 
accident in Fukushima, even without any new findings as to dangers, as an 
opportunity to accelerate the nuclear phase-out for the protection of the health 
of the people and the environment. 

7. Due to the statutorily fixed operational lifetimes of the power plants and due to 
the specifically established protection of legitimate expectations in this case, 
the Thirteenth Act Amending the Atomic Energy Act contains a determination 
of the contents and limits of property that is unreasonable insofar as it hinders 
two of the complainants from using up substantial parts of the residual 
electricity volumes of 2002 within their corporations. 

8. Under certain conditions, Article 14 sec. 1 of the Basic Law protects legitimate 
expectation in the stability of a legal situation as a basis for investments in 
property and its use. 

                                                           
6. Headnotes to the Judgment of the First Senate of 6 December 2016, supra note 1. 
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The operative part of the judgement reads:7 

1. Article 1 no. 1 letter a (§ 7 sec. 1a sentence 1 Atomic Energy Act, Atomgesetz – 
AtG) of the Thirteenth Act Amending the Atomic Energy Act (Dreizehntes Gesetz 
zur Änderung des Atomgesetzes – 13. AtG-Novelle – 13th AtG Amendment) of 31 July 
2011 (Federal Law Gazette, Bundesgesetzblatt – BGBl 2011 page 1704) is 
incompatible, as stated in the reasons of this judgement, with Article 14 sec. 1 of 
the Basic Law (Grundgesetz – GG), insofar as the Act does not ensure that the [] 
volumes of electricity allocated to the nuclear power plants under Appendix 3 
column 2 of the Atomic Energy Act can be used up completely or almost 
completely, and does not provide for appropriate settlement. 

2. The Thirteenth Act Amending the Atomic Energy Act is incompatible with 
Art. 14 sec. 1 GG insofar as it does not include any provision for a settlement for 
investments that were made in legitimate expectation of the additional 
electricity output allowances allocated in 2010, but were devalued by the 
Amendment. 

3. For the rest, the constitutional complaints are rejected. 

4. The legislature must adopt new provisions no later than 30 June 2018. § 7 sec. 1a 
sentence 1 AtG is to remain applicable until the adoption of a new provision. 

5. The Federal Republic of Germany is to reimburse each of the complainants in 
proceedings 1 BvR 321/12 and 1456/12 for one-third, and the complainant in 
proceeding 1 BvR 2821/11 for one-fourth, of the necessary expenses they have 
incurred in their constitutional complaint proceedings. 

The adoption of new provisions, demanded under No. 4 of the judgement, is under 
preparation currently. 

Japan 

District court decisions on lawsuits related to state liability following the 
Fukushima Daiichi nuclear power plant accident 

Various lawsuits have been filed in Japan following the Fukushima Daiichi nuclear 
power plant (NPP) accident. One of the claims being pursued in these lawsuits is the 
liability of the state due to the Japanese government’s failure to exercise its 
regulatory authority. 

Fukushima residents and evacuees have filed lawsuits against the government 
seeking compensation for damages arising from the accident, like mental anguish. 
They have claimed that the government should be held liable because it failed to 
exercise its regulatory authority against the Tokyo Electric Power Company (TEPCO), 
the operator of Fukushima Daiichi NPP. Lawsuits have also been filed against TEPCO. 

As of December 2017, three decisions related to state liability have been rendered 
by district courts, but these courts reached different conclusions. The Maebashi 
District Court and the Fukushima District Court found liability on the part of the 
government and TEPCO and ordered them to pay compensation to the Fukushima 
Daiichi NPP accident victims. These decisions were based on Article 1 of the State 
Redress Act (for the government) and Article 3 of the Act on Compensation for 

                                                           
7. Ibid. 
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Nuclear Damage (for TEPCO).8 Meanwhile, the Chiba District Court found liability on 
the part of TEPCO but rejected the claim against the government. These three 
decisions have been appealed to the high court. 

In reaching these decisions, district courts mainly analysed the following 
questions: 

• whether the government could have foreseen a large tsunami; 

• whether the government could have prevented the accident by the exercise 
of its regulatory authority; and 

• whether the fact that the regulatory authority did not take enough preventive 
measures against tsunamis was irrational. 

Maebashi District Court decision finding state liability 

In May 2017, the Maebashi District Court ordered the government and TEPCO to 
jointly pay damages for mental anguish. The Court found that the government had 
been able to foresee a large tsunami beyond the site level of the Fukushima Daiichi 
NPP with the possibility of flooding emergency electricity equipment based on the 
latest information it had at that time, such as the evaluation on long-term 
probability of earthquake occurrence. Furthermore, the Court found that if the 
government had issued a technical order for preventing tsunamis to TEPCO, TEPCO 
would have taken some preventive measures against tsunamis and the accident 
would have been avoided. 

The Court stated that the government is strongly expected to prevent any 
nuclear accident. The Court further stated that the government knew the Fukushima 
Daiichi NPP’s weakness against tsunamis and that TEPCO would not, on its own, 
take enough preventive measures against tsunamis. Therefore, the government 
should have exercised its regulatory authority over TEPCO, ordering it to take 
preventive measures against tsunamis. Based on these premises, the Court found 
that the government’s failure to exercise its regulatory authority was irrational and 
illegal. 

The government claimed that TEPCO, as a nuclear operator, bears the primary 
responsibility for the safety of its NPPs and the government’s responsibility is 
limited in comparison. But, the Court instead found that the government’s 
responsibility is equal to TEPCO’s because its failure to exercise regulatory authority 
was irrational and illegal. The Court therefore found that the government and 
TEPCO should pay equal compensation. 

Chiba District Court decision rejecting the claims against the government 

In September 2017, the Chiba District Court ordered TEPCO to pay damages for 
mental anguish, but rejected the claim against the government. The Court found 
that although the government had been able to foresee a large tsunami beyond the 
site level of the NPP, it prioritised taking preventive measures against earthquakes 
rather than tsunamis based on the knowledge it had at that time. Further, the Court 
pointed out that it is possible the accident could not have been avoided even though 
TEPCO took some preventive measures against tsunamis. Therefore, the Court found 
that the regulatory authority’s inaction was not irrational and thus not illegal. 

                                                           
8. In a discussion at the National Diet in 2012, the Japanese Government interpreted the 

State Redress Act as not excluding the possibility of state liability in the case of negligence, 
even though the liability for nuclear damage is channelled to the nuclear operator based 
on the Act on Compensation for Nuclear Damage. None of the three district court 
decisions addressed the relationship between the two Acts and the allocation of liability 
thereunder. 
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Fukushima District Court decision finding state liability 

In October 2017, the Fukushima District Court ordered the government and TEPCO to 
jointly pay damages for mental anguish. The Court found that the government had 
been able to foresee a large tsunami beyond the site level of the NPP based on the 
latest information it had at that time. The Court also found that the accident could 
have been avoided if the government had properly exercised its regulatory authority 
and ordered TEPCO to take preventive measures against tsunamis. 

The Court stated that the government has a strong duty to protect residents who 
were directly affected and seriously damaged by nuclear accidents through its 
exercise of authority. Based on this premise, the Court found that the regulatory 
authority’s failure to take enough preventive measures against tsunamis was 
irrational and illegal. 

In addition, the Court stated that nuclear operators are primarily responsible for 
the safety of NPPs and the responsibility of the government is to oversee nuclear 
operators; therefore, the liability amount of the government should be limited to one 
half of TEPCO’s, the nuclear operator. 

United States 

Natural Resources Defense Council v. NRC (DC Cir. 2018) 

On 19 January 2018, the United States (US) Court of Appeals for the District of 
Columbia Circuit (DC Circuit) denied challenges by two non-profit organisations 
(Plaintiffs) to the US Nuclear Regulatory Commission’s (NRC) issuance of a licence to 
Strata Energy, Inc. (Strata) for an in-situ uranium mining facility in Wyoming.9 The 
Plaintiffs argued that due to various deficiencies in the NRC staff’s final 
Environmental Impact Statement (FEIS), the NRC failed to adequately fulfil its 
obligations under the National Environmental Policy Act.10 NEPA has “twin aims” in 
that it ensures that a federal agency considers “every significant aspect of the 
environmental impact of a proposed action,” and “inform[s] the public that it has 
indeed considered environmental concerns in its decisionmaking process.”11 To 
achieve these aims, NEPA directs federal agencies to prepare an FEIS for all “major 
Federal actions significantly affecting the quality of the human environment.”12 

Prior to the federal litigation, the NRC Atomic Safety and Licensing Board (the 
Board) heard Plaintiffs’ challenges to the NRC staff’s FEIS. While the Plaintiffs’ case 
before the Board was pending, the NRC issued the licence to Strata in April 2014 
because NRC regulations permit the NRC staff to issue certain licences before the 
culmination of adjudicatory proceedings.13 Thereafter, in January 2015, the Board 
issued its final decision rejecting Plaintiffs’ various challenges to the adequacy of the 
NRC staff’s FEIS and finding no fault with the agency’s decision to issue the licence.14 
Notably, although the Board found NRC staff’s FEIS did not contain sufficient 
information concerning post-mining aquifer restoration at other in-situ mining sites, 
the Board nonetheless determined that the NRC staff’s testimony in the evidentiary 
hearing cured this deficiency by supplementing the FEIS.15 

                                                           
9. Natural Resources Defense Council v. NRC, No. 16-1298, 2018 WL 472547 (DC Cir. 2018). 
10. National Environmental Policy Act of 1969, 42 USC 4321 et seq. (NEPA). 
11. Baltimore Gas & Electric Co. v. Natural Resources Defense Council, 462 US 87, 97 (1983). 
12. 42 USC § 4332(2)(C). 
13. 10 CFR § 2.1202. CFR refers to the Code of Federal Regulations, the official compilation of 

regulations issued by federal governmental agencies in the US. The NRC’s regulations are 
published in Title 10 of the CFR, ranging from Parts 1 through 199. 

14. Strata Energy, Inc. (Ross In Situ Recovery Uranium Project), LBP-15-3, 81 NRC 65 (2015). 
15. Ibid., p. 122, n. 49. 
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On appeal to the Commission, Plaintiffs argued that it was impermissible under 
NEPA for the Board decision to “supplement” the FEIS after the NRC staff had issued 
the licence to Strata. The Commission rejected Plaintiffs’ argument, explaining that 
under NRC precedent “a Board’s hearing, hearing record, and subsequent decision 
on a contested environmental matter augment the environmental record of decision 
developed by the Staff with respect to this issue.”16 Commissioner Baran, however, 
dissented, concluding that because a “core requirement of NEPA” is “that the 
decisionmaker consider all environmental impacts of an action before making a 
decision”, the NRC staff who issued the licence (rather than the Board or 
Commission through the adjudicatory process) must make a new, fully-informed 
decision on whether to reaffirm or modify the licence based on the new information 
provided at the hearing.17 

On appeal to the DC Circuit, Plaintiffs renewed their various challenges to the 
NRC staff’s FEIS, including their claim that the Board’s decision could not 
supplement the NRC staff’s environmental analysis after the agency had already 
issued the licence to Strata.18 The DC Circuit, however, rejected Plaintiffs’ argument, 
stating that “the Board came to the same decision after it had considered the 
supplemental information, and there is nothing to be gained by remanding the 
matter to the Commission for the staff or the Board to consider the same 
information again.”19 Although the Court acknowledged that the NRC’s process was 
not “ideal or even desirable”, it nevertheless concluded that “common sense 
counsels against prolonging this dispute by requiring an utterly pointless proceeding 
on remand.”20 

Virginia Uranium, Inc. v. Warren, 848 F.3d 590 (4th Cir. 2017) 

On 21 April 2017, a collection of uranium mining companies and owners of land 
containing uranium deposits (Petitioners) submitted a petition for a writ of certiorari21 
to the US Supreme Court seeking review of a US Court of Appeals for the Fourth 
Circuit decision upholding the dismissal of Petitioners’ challenge to the 
Commonwealth of Virginia’s ban on conventional uranium mining. By way of 
background, Petitioners contend that Virginia’s conventional uranium mining ban is 
preempted by federal law under the Supremacy Clause of the US Constitution.22 
Specifically, Petitioners argue that Virginia’s moratorium on conventional uranium 
mining was motivated by concerns for radiological safety relating to uranium ore 
milling and tailings storage. Therefore, according to Petitioners, Virginia’s mining 

                                                           
16. Strata Energy, Inc. (Ross In Situ Recovery Uranium Project), CLI-16-13, 83 NRC 566, 595 

(2016) (citing Entergy Nuclear Operations, Inc. (Indian Point, Units 2 and 3), CLI-15-6, 81 
NRC 340, 388 (2015)). 

17. Ibid., p. 604 (emphasis in original). 
18. Natural Resources Defense Council v. NRC, No. 16-1298, supra note 8, slip op. at 12. 
19. Ibid., p. 13. 
20. Ibid., pp. 15-16. 
21. A writ of certiorari is the primary means by which parties can petition the US Supreme 

Court to review a lower court decision. According Rule 10, “Considerations Governing 
Review on Writ of Certiorari”, of the Rules of the Supreme Court of the United States, 
“[r]eview on a writ of certiorari is not a matter of right, but of judicial discretion. A petition 
for a writ of certiorari will be granted only for compelling reasons.” 

22. The Supremacy Clause of the US Constitution is a conflict-of-laws type of provision with a 
long-standing history in American jurisprudence. Under the Supremacy Clause, if there is 
a clash between federal and state law, then federal law prevails and the state law is 
invalid. There are several types of pre-emption under the Supremacy Clause: express 
pre-emption, where Congress specifically states that a federal law pre-empts state law; 
field pre-emption, where federal laws are so pervasive in a field or area that states cannot 
create laws in that same field or area; and conflict pre-emption, where it would be 
impossible to comply with both state law and federal law or the state law places an 
obstacle in achieving Congressional objectives. 
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ban is preempted by the Atomic Energy Act,23 which gives the Nuclear Regulatory 
Commission (NRC) exclusive regulatory authority over radiological safety hazards. 
The US District Court for the Western District of Virginia rejected this argument and 
granted Virginia’s motion to dismiss the case, finding that Virginia’s moratorium 
was not preempted by federal law because the NRC does not regulate conventional 
uranium mining.24 On appeal, a divided Court of Appeals affirmed the District 
Court’s ruling, concluding that the radiological safety motivations underlying 
Virginia’s moratorium were irrelevant to the Court’s review because the activity that 
is the specific subject of the ban – conventional uranium mining – is not within the 
NRC’s exclusive authority under the Atomic Energy Act.25 The Court reached this 
conclusion notwithstanding Petitioners’ assertion that the ban was motivated by 
radiological safety concerns associated with downstream activities that the NRC 
does regulate: milling and tailings storage. 

In their petition for review to the Supreme Court, Petitioners argue, inter alia, that 
the District Court and the Court of Appeals opinions failed to apply established 
Supreme Court precedent that, Petitioners contend, mandates an inquiry into the 
legislative motives of the challenged state law.26 Petitioners also argue that the Court 
of Appeals opinion improperly departs from other Appeals Court decisions, which 
held that challenged state laws were preempted by the AEA because the state laws 
were motivated at least in part by concerns for radiological safety associated with 
NRC-regulated activities, even though the laws, on their face, regulate activities that 
fell within the states’ traditional authority.27 

                                                           
23. The Atomic Energy Act (AEA) is the fundamental US law on both the civilian and the 

military uses of nuclear materials. The Act requires that civilian uses of nuclear materials 
and facilities be licensed, and it empowers the NRC to establish by rule or order, and to 
enforce, such standards to govern these uses as “the Commission may deem necessary or 
desirable in order to protect health and safety and minimize danger to life or property.” 
The Act is codified at 42 United States Code (USC) §§ 2011-2021, 2022-2286i, 2296a-2297h-
13 (1954). Because the AEA provides the NRC authority to regulate the civilian use of 
nuclear materials and facilities in order to protect public health and safety, laws motivated 
by radiological safety concerns associated with NRC-regulated activities are solely within 
the province of the federal government through field pre-emption under the Supremacy 
Clause. Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev. Comm’n, 
461 US 190 (1983). However, under the Agreement State Program, states may voluntarily 
enter agreements with the NRC in which the NRC discontinues portions of certain 
components of its regulatory authority and allows the state to act in its stead so long as 
the state meets certain requirements. 

24. Virginia Uranium, Inc. v. McAuliffe, 147 F. Supp. 3d 462, 477-478 (W.D. Va. 2015). Although 
conventional mining is not regulated by the NRC, in situ recovery, the technique largely 
employed in the Western US, but not Virginia, falls under NRC authority. See generally 
10 CFR Part 40.  

25. Virginia Uranium, Inc. v. Warren, 848 F.3d 590, 593 (4th Cir. 2017). Judge Traxler dissented, 
stating that “established Supreme Court law makes clear that the AEA preempts state 
statutes enacted for the purpose of protecting against the radiological dangers of activities 
the AEA regulates.” Ibid., p. 614 (Traxler, J. dissenting). 

26. Petition for Writ of Certiorari, pp. 2-6 (citing Pacific Gas & Elec. Co, supra note 23, p. 212). 
The Petition is available at www.scotusblog.com/wp-content/uploads/2017/05/16-1275-
cert-petition.pdf. 

27. Petition for Writ of Certiorari, pp. 25-33 (citing Nuclear Vermont Yankee, LLC v. Shumlin, 
733 F.3d 393, 422 (2nd Cir. 2013) and Skull Valley Band of Goshute Indians v. Nielson, 376 
F.3d 1223, 1251–52 (10th Cir. 2004)). 
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US Senators Tom Cotton, Jim Inhofe and Ted Cruz filed an amicus brief with the 
Court in favour of Petitioners.28 Citing the importance of domestically produced 
uranium to national security, the Senators argued that the Fourth Circuit opinion 
“upends the [AEA] jurisdictional balance without considering the national and 
international consequences that flow from the military, political, and economic 
interests at stake.”29 

 

                                                           
28. Brief of Senator Tom Cotton, et al. as Amici Curiae Supporting Petitioners, Virginia 

Uranium Inc. v. Warren (No. 16-1275). The Senators’ amicus brief is available at 
www.scotusblog.com/wp-content/uploads/2017/06/16-1275-ac-tom-cotton.pdf. An amicus 
brief “brings to the attention of the Court relevant matter not already brought to its 
attention by the parties.” Rules of the Supreme Court of the United States, Rule 37.1, “Brief 
for an Amicus Curiae”. 

29. Brief of Senator Tom Cotton, et al., supra note 28, p. 4. 




